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HUD REFORM 


Thursday, October 12, 1989 

House of Representatives, 
Subcommittee on Housing and Community 

Development, 
Committee on Banking, Finance and Urban Affairs, 

Washington, DC. 

The subcommittee met pursuant to call at 9:30 a.m. in room 
2128, Raybum House Office Building, Hon. Henry B. Gonzalez 
[chairman of the subcommittee] presiding. 

Present: Chairman Gonzalez, Representatives Fauntroy, Oakar, 
Vento, Schumer, Frank, Carper, Torres, Kennedy, Flake, Pelosi, 
Patterson, Hoagland, Neal, Roukema, Wylie, Hiler, Bartlett, Roth, 
and Saiki. 

Chairman Gonzalez. The committee will please come to order. 

The Committee on Banking, Finance and Urban Affairs once 
again welcomes our distinguished former colleague and now Secre- 
tary of HUD, Secretary Jack Kemp in order to again hear from 
him. 

I think the Members will recall that early after his confirmation, 
he not only came before our committee once, but twice, the second 
time with the Subcommittee on Housing, and in fact we had a full 
day's hearing. I believe we held on to him from about 10 o'clock to 
almost 5 p.m. I would like to make it eminently clear that all of us 
on this committee are supportive of reform in the manner in which 
the Department's business is conducted. 

As I look at the so-called scandals that have been revealed at 
HUD, it is my view that we have seen a people's problem and not 
so much a program problem. What we have had in the last 8 years 
at HUD are ambitious and rather self-seeking people who betrayed 
public trust. 

I make the distinction between scandalous mismanagement and 
the integrity of the HUD programs. Let me be clear. These pro- 
grams work when people of good will are there to administer them. 
There is no way we can pass laws to make people good or to make 
administrators honest and efficient. 

We are faced with two unnatural disasters, the swamp, as it has 
been aptly called, of the mismanagement at HUD and the quick- 
sand with the housing needs that we see so sadly portrayed in the 
case of the homeless. The results of these two unnatural disasters 
are homelessness, housing that is unaffordable or nonexistent for 
many of our citizens. 

I am pleased, Mr. Secretary, that we are hearing from you on ad- 
ministrative and management reforms. Many of the reforms can be 

(1) 


accomplished administratively or through regulatory changes, and 
some will require some legislation. I believe that we cannot stop at 
just dealing with the reforms necessary to make the Department 
work. We need to retool housing programs as part of a total pack- 
age. 

I believe that there is a strong sense of support for the reform 
proposals, but these must be accompcmied by revitalized housing 
assistance programs along with new and creative approaches. We 
must act on reform legislation at the same time that we reauthor- 
ize a commitment to providing more affordable housing. 

Mr. Secretary, on July 12, 1989, you well-stated the principle 
that many of us on this committee and Subcommittee on Housmg 
hold strongly when you said, and I quote, "I did not want any of 
the problems at HIJD to be a subterfuge for an assault on pro- 
grams, people, poor people or policies that were designed to help 
develop the great needs of this country to house and shelter the 
poor and to make sure that first time home-buyers had affordable 
housing and we could develop our urban ghettos, boroughs, and 
rural communities as well." 

So, Mr. Secretary, we will take you up on this statement, work 
cooperatively with you on enacting HUD reforms, but we also 
expect to enact the essential assisted housing reauthorizations. 
With that, I would like to recognize our preeminent minority 
leader of the committee, Mr. WyUe of Ohio. 

Mr. Wyue. Thank you very much, Mr. Chairman. 

I think there is no doubt but that Congress and the administra- 
tion must work hand in hand to clean up the problems related to 
mism£uiagement within HUD. Secretary Kemp has had to assimie 
an unanticipated burden of fraudulent programs like hospital in- 
surance and co-insurance, which have severely weakened the FHA 
insurance fund. 

Problems related to favoritism, mismanagement and some ill-con- 
ceived programs have created a critical need for reform at HUD. 
Mr. Chairman, I know that you more than anyone are truly aware 
of the pressii^ need for reform because we have discussed it, and I 
would say this to your credit that you were willing to give Secre- 
tary Kemp the time and the opportunity to thoroughly evaluate 
the problems within his department. 

Earlier this year the Secretary was before our committee, and he 
promised to clean up HUD from stem to stern. Well, the compre- 
hensive reform package announced by the Secretary last week is a 
decisive step in that direction. The proposal addresses three msyor 
areas of concern— ethics, management and finance, and the Feder- 
al Housing Administration — in a positive way, and I think the 
package put forth by Secretary Kemp is truly emergency legisla- 
tion. 

There are some parts of it which are not all together to my 
liking, but I think in the overall it is a good package. We need to 
pass this package before we go on with major housing legislation. 
We must wipe the slate clean and the abuses at HtJD must be 
cleared up first. 

I am confident, Mr. Chairman, under your leadership the Bank- 
ing Committee can swiftly bring a bipartisan HUD package reform 
bill to the House floor. You are to be commended for your patient. 


thoughtful approach and your willmgness to hear recommenda- 
tions from our esteemed former colleague whose testimony I look 
forward to hearing. 

Thank you very much, Mr. Chairman. 

Chairman Gonzalez. Well, thank you, Mr. Wylie. 

You have stated very correctly, from the outset the 101st Con- 
gress, that you and I have pledged to work cooperatively on a bi- 
partisan basis, which I think all through legislative history of the 
Congress shows that is when it works most effectively. 

I would want to say something, and that is that there is some 
confusion in the external world, not given to our methods. The 
public has been reading, of course, about the hearings by the 
housekeeping, but nonlegislative Committee on Government Oper- 
ations and the Subcommittee on Housing and Emplojnnent that 
has under its jurisdiction the aspect of the housing programs. 

It is a nonlegislative committee, and just about a week and a half 
ago, I sent to each Member, and I thought the Secretary as well, a 
copy of a letter that I directed to Mr. Laatos, chairman of that sub- 
committee of Government Operations, including a copy of the 
report given to me by the inspector general of HUD, which was in 
answer to the second letter that I had referred to him a year and 3 
months or so ago, the first one on June 9 and the second one on 
June 24. 

He was replying to my June 24th request, and it had to do with 
the section 8 existent programs, and it was very disturbing. I re- 
ferred it to Mr. Lantos so that he would continue his original set of 
hearings based on the inspector general's report in answer to the 
request we made a year ago in June, if I think the gentleman will 
recall, I think we also joined in that one. 

So I would like to ask unanimous consent that the record of the 
proceedings this morning contain the letter to Mr. Lantos as well 
as a copy of the inspector general's report, and without objection it 
is so ordered. 

Ms. Roukema, do you have a statement? You are the ranking 
Member of the Subcommittee on Housing. 

Mrs. Roukema. Thank you, Mr. Chairman. I appreciate your 
courtesy here, and I certainly want to thank Mr. Kemp for making 
time in his pressing schedule to meet with us so promptly. We do 
appreciate that and for you, Mr. Chairman, for arranging the 
schedule. I also wanted to stress the fact that the abuses that have 
come to light have been the result of examinations by other com- 
mittees as well as this committee, and the hearings that you initi- 
ated and the inquiry you initiated, as you have just stated. 

My sense is that we are coming to the end of iJie investigative 
phase of the scandal, at least I would hope so, and there are two 
more phases to follow. One, of course, is the thorough and vigorous 
investigation not only by HUD, but also by the Justice Depart- 
ment, and, Mr. Chairman, I would ask unanimous consent that 
some of my — the full text of my statement be included in the 
record, and I would like to just summarize my objections here. 

Beyond the Justice Department investigation, of course, this sub- 
committee must consider essential legislative reforms, and the 
house cleaning that HUD needs, if you will. That is our responsibil- 


ity, and we are the committee of authorization here: Several pro- 
posals have already be^n introduced. 

One, of course, by the chairman of the Emplo)rment and Housing 
Subcommittee, Mr. Lantos. Others by Mr. Schumer of New York 
and one by myself. I said at the time that I introduced my bill that 
this is one of many proposals and that I look forward to working 
with my colleagues and the Secretary and his people to enact a 
compromise and a comprehensive bill that will deal not only effec- 
tively with the abuses and the potential abuses and corruption, but 
also one that will be administratively soimd, not cosmetic, but 
faithful to our constitutional responsibilities to protect the public 
trust. 

Mr. Chairman, I do want to say something about Secretary 
Kemp's outstanding efforts thus far. No Cabinet Secretary that I 
know has inherited a bigger, more complex set of problems. The 
Secretary has faced these problems admirably, squarely, and coura- 
geously, in my opinion, and has been a. true public servant in the 
nonpartisan way he has addressed these issues. 

He is going a long way towards the housecleaning that we need. 
I was particularly pleased to see, and we will follow up with ques- 
tions today, but to see in the legislation that has been recommend- 
ed by the Secretary the mandatory disclosure of consultants' activi- 
ties, the sunshine, if you will, that we need to shed on this prob- 
lem, strengthening the authority of the inspector general, making 
him a legitimate whistle-blower in the best sense of the word, and 
the creation of a chief official officer, a real watch dog, an official 
watch dog. 

All of these are major provisions in a number of bills that we 
have discussed certainly in the Secretary's recommendations and 
the bill that I have cosponsored. I also would say that this is again 
just a first step and we must go much further in terms of providing 
the needed housing and the reforms and foUowup procedures that I 
am looking for the — towards the Secretary for his fine leadership. 

Thank you, Mr. Secretary. Thank you, Mr. Chairman. 

Chairman Gonzalez. Thank you, Mrs. Roukema. If any other 
Member desires to be heard, I will be glad to recognize him briefly. 
If not, we will just have general leave to place in the record any 
prepared statements you might wish to make. 

Also, without any objection, we will place your prepared text, 
Mrs. Roukema, in the record. 

[The prepared statement of Mrs. Roukema can be found in the 
appendix.] 

Mrs. Roukema. Thank you. 

Chairman Gonzalez. I have been advised that the Assistant Sec- 
retary for Housing and FHA, Ms. Austin Fitts, has to leave here by 
11:40; is that correct? 

So I do welcome the help you are giving me to proceed, and we 
will recognize the Secretary. 

Mr. Vento. Mr. Chairman, just a brief comment in welcoming 
the Secretary. 

I just wanted to let him know we are here and that it is better to 
talk to him early in the morning than later in the day. 

Mr. Chairman, we appreciate the effort that the Secretary has 
put into the reform and his positive attitude to recognize the prob- 


lems that have existed there. We also appreciate our colleagues in 
the Congress that are doing a thorough job of investigating with re- 
gards to the housing and the problems in HUD. That investigation 
goes on. 

Mr. Secretary, and Mr. Chairman, one of the problems that we 
have, of course, is that we are talking about reframing in a fund 
amoimt, actually, some of the housing programs and assistance 
prc^rams that we have. 

As we know from last week's march in Washington, "Housing 
Now," from the renewed interest in housing and from the serious 
problems that are occurring with regard to the homeless, with 2 to 
3 million people, it is urgent that we recast many of the housing 
policies that have existed in the past. And while there may be 
some generic issues that should be addressed in terms of reform, 
not just in HUD, but across the board, with regards to competitive 
agencies, sadly some of that effort was vetoed in the last minute of 
the last President's term when we tried to do some reform in a ge- 
neric way. 

But what I am pointing to is that I am willing to go along with 
some generic reforms, but I think we have to know what the pro- 
grams are before we can decide in the sense what t3rpe of reforms 
or what t3rpe of safeguards we need. We have to know what the 
magnitude of the problems are, that is to say that the investiga- 
tions have to be at least substantially concluded before we can do 
that. 

I know the spirit that these are offered in is a good one, and I 
accept that. I just wanted to, at the onset, point out my concerns, 
and I want to do work in the reform. 

I also want to work on the major task of addressing the housing 
needs we have. I hope we can go together hand-in-hand and deal 
with both of these problems at once, Mr. Chairman. 

As you know, we have had a series of measures in. We have been 
bogged down with the dealing with the S&L crisis. 

Now we are going to deal with reform, but I think that housing 
really should not be put on the back-burner. I think we owe it our 
best effort, and I hope that that is the spirit which prevails in this 
committee and within the administration. 

Thank you, Mr. Chairman. 

Chairman Gonzalez. Thank you, Mr. Vento. 

I had alluded to that in my statement. 

Mr. Secretary, we are prepared now, and we thank you again 
very much. You were here very promptly at 9:30. 

STATEMENT OF HON. JACK KEMP, SECRETARY, U.S. 
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

Secretary Kemp. Thank you, Mr. Chairman. 

Let me first of all thank you. Chairman Gonzalez, and your rank- 
ing Republican Member, Chalmers Wylie, and all of the members 
of the committee from whom, frankly, we have gotten a lot of our 
ideas for reform. 

I don't know if there is a more bipartisan issue in the United 
States today than reforming this agency and making it work for 
people who are hurting out there in urban and, frankly, rural 


American. So let me say at the outset that I can't imagine a more 
important task for a bipartisan consensus to work on with a sense 
of urgency and emergency than these reforms that come from the 
Congress, come from both parties, come from the IG, come from the 
GAO, come from our staff. The gross abuses of the past, and the 
empirical evidence that has been uncovered by not only the com- 
mittee, Mr. Chairman, but also that of the Government Operations 
Committee under the chairmanship of Tom Lantos. 

So I hope that my testimony today will reflect the sense of com- 
mitment that I personally feel as did my team of colleagues at 
HUD. 

Let me for the record, Mr. Chairman, introduce Al DelliBovi, the 
Under Secretary, and Frank Keating, my general counsel, and 
Austin Fitts, our Commissioner for Housing and FHA. 

Other members are here, and we have approached this with a 
sense of urgency and timeliness and, hopefully, bipartisanship, be- 
cause I don t think it will work without that. 

So that is the predicate that I would hope to lay before the com- 
mittee. 

As I begin my testimony let me make one other very strong 
statement before this committee. I did in my press conference last 
Tuesday, and I want to make it here on Capitol Hill. This Presi- 
dent and this Secretary of Housing and Urban Development consid- 
er it not only a high priority, but a public good to have zero toler- 
ance for the tjrpes of abuses that have taken place in the past. 

The men and women that I have chosen and President Bush ap- 
pointed, the people who have been working on this package have 
attempted to put the cards on the table, let the chips fall where 
they may. And let me say parenthetically, I think every known 
metaphor to human experience has been used over, and over, and 
over again in this effort, but from swamp to Aegean stables to just 
pure clearing the deck, we have approached it from a standpoint of 
tr3ring to lift up the moral premise of the programs that they 
should touch the lives of needy people, and combat poverty and 
hopelessness, and homelessness and despair, and not be allowed to 
be ripped off by developers, or speculators, or consultants of either 
party. It happened in the last 8 years to be my party, and I take 
umbrage at those who did it. 

I am as morally outraged as every single Member of your party, 
Mr. Chairman, and the Members of my party, including this Presi- 
dent, want to bring it to an end, clear the decks, and get started on 
the great goal of bringing about a renaissance, a rebirth of our 
urban areas and pockete of poverty, wherever they may exist. 

On July 12 before your committee I spoke of using all of our re- 
sources to bring about affordable housing and fighting poverty and 
help the homeless, and to implement the fair housing laws, and to 
encourage and incentivize the private sector to do ite part, recog- 
nizing there is a public sector role; recognizing the great role that 
the volunteer sector, the nonprofit sector, the Jim Rouses, and the 
churches and S3niagQgues can play. They are just incredible re- 
sources that we can bring to bear on this problem, notwithstanding 
our role at the Federal level. 

I have, as I said, been very grateful for the bipartisan spirit that 
has been manifested in this committee. 


I appreciate, Mr. Chairman, your kind remarks about our re- 
forms, and you, too, Chalmers, and Marge, and Bruce and every- 
body here. 

As I said, we have taken many of our ideas, frankly, from mem- 
bers of this committee, but I don't want to leave out GAO, or the 
IG, or folks who have been working with me at HUD for the last 3 
months, including Lantos and Senator Mo3niihan and Senator 
Byrd, and so forth. 

As you mentioned, Mr. Chairman, some of these reforms can be 
unilaterally implemented, some will need the cooperation of the 
Congress. 

As you mentioned also, it is involved in three basic areas of 
HUD — ethics, management, and Federal Housing Administration, 
FHA. I am not going to go into minute detail on the more than 60 
reforms that we announced, but I would like to at least briefly 
survey the reforms that we are calling for in those three significant 
areas. 

Many of the problems that have existed at HUD were allowed to 
happen because decisions were made in the dark, decisions were 
made subjectively, decisions were made without a clear-cut objec- 
tive. So our first effort, Mr. Chairman, was to take all of the deci- 
sion-making that might be subjectively decided on a political basis, 
be it Republican or Democratic, and take out politics from those de- 
cisions and make sure that every community in the country, every 
public housing authority, every city, every mayor, every nonprofit, 
every contractor would know that there were rules of engagement, 
if you will, that there were clear, objective, definable, empirical cri- 
teria by which the decisions were to be made. And then second, to 
make sure that everything was done in sunshine, in the light of 
day, that there would be no decision at HUD that would be done by 
Kemp, or DelliBovi, or Keating or Fitts, or staff, or assistants or 
anyone, based upon influence, or who you know at HUD, or what 
political party you belong to, or how many consultants you hire 
and how much you pay them. And to the extent possible, let me 
assure each and every one of you, I believe with all my heart that I 
can appear before you as a man of candor, who served with you for 
many years in the Congress, and tell you flat out under my stew- 
ardship at HUD and under this President, we will remove all poli- 
tics and subjectivity to the extent humanly possible from HUD. 

Everjrthing will be published in the Federal Register, every 
lawyer, consultant, man or women of influence who wants to do 
business with HUD is going to know that our decisions will be pub- 
lished for all to see in the Federal Renter and will be based upon 
definable, objective criteria. 

(Whereupon, at 10:05 the committee proceeded to other business) 

(At 10:40 a.m., subcommittee resumed the hearing.) 

Chairman Gonzalez. The committee will please come to order. 

Mr. Secretary, again we apologize and thank you at the same 
time for your patience. 

We are now ready to give you full attention and proceed. 

Secretary Kemp. Mr. Chairman, before we had to depart for 
urgent House responsibilities, I was responding to the need for sun- 
shine. 
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I think I had made my point. I won't overdramatize it, but I 
want to reiterate my comment to each and every Member of the 
Congress, and to the President, and to everybody that our decisions 
will be public, and they will be published in the Federal Register. 

It is no secret that waivers were being made by people deep in 
the bowels of our agency 

Mr. Annunzio. Mr. Secretary, would you yield to me, please? 

Secretary Kemp. Absolutely. 

Mr. Annunzio. You made a statement about notifying, every- 
thing is going to be made public. I wish you would keep in mind 
the Members of Congress. 

As long as I have been a Member of the Congress, no depart- 
ment, wherever there was a grant in my city or a project, that the 
Congressman in that city was not notified. 

I must tell you that with the previous administration, I didn't re- 
ceive, and many of my colleagues did not receive, notification of 
what was happening in their district as far as HUD and projects 
were concerned. 

Secretary Kemp. Well, Mr. Chairman, Mr. Annunzio, you can be 
assured that we want to do this up front and not only publicize the 
decision, but to give the reasons. 

Mr. Annunzio. Knowing you as well as I do, I thank you very 
much and I know it is going to be up front. 

Secretary Kemp. If there is inside information being used by 
some to gain an unfair advant£ige for political or personal gain, I 
have asked for an ability to impose a civil penalty of up to $10,000. 
I have suggested that every wavier at HUD will have to go through 
an Assistant Secretary. 

In my testimony I tisdked about a developer on the north shore of 
Chicago charging rents up to $2600 per month. It was a waiver that 
allowed that to happen. 

So, there are such extraordinary cases of abuse of the wavier 
process that we are going to radically alter the way business is 
done. Those waivers will have to be accounted for by my assistant 
secretaries. 

That is the impression I want to give this committee. Account- 
ability 

Mr. Annunzio. Could you make available for the record the 
name of the person who was granted a waiver. 

Secretary Kemp. Yes. I will. I read about it in the Tribune. 

[The following was subsequently received.] 

The waiver in the high cost percentage was granted in 1981 by HUD's Office of 
Multifamily Housing Development at the request of the Chicago Area Office, to 
River City Developers, which was a limited partnership. 

Chairman Gonzalez. He wasn't Mr. Annunzio's constituent, that 
is for sure? 

He couldn't be. 

Mr. Annunzio. If he was a constituent, I know he would be in a 
Federal prison. I would like the record to show the name of the 
man whom you are speaking about, Mr. Secretary. I would like to 
know if he is in prison, and what prison he is in. That is where he 
belongs. We are talking about $50 million. 


Secretary Kemp. And the project failed. Talk about trickle down 
economics, that is the most outrageous claim of helping the poor I 
have every heard of. 

You will have all of the evidence, Mr. Chairman, for the record. 

Mr. Annunzio. While you are writing for the record, I would like 
the name of the person in your agency who granted that waiver, 
the name of the person. 

Secretary Kemp. You will have the full IG report and all the 
press. 

Mr. Annunzio. I thank you very much. 

Secretary Kemp. One other thing I hope to do, Mr. Chairman 
with your concurrence I would like to abandon the practice of a 
discretionary fund, not only in CDBG, but in every housing assist- 
ance program, so that you will know, Mr. Chairman, and your col- 
leagues, and your party, and my colleagues will know that the Sec- 
retary is not making use of some type of a slush fund or discretion- 
ary fund. 

There will be over time reasons for emergency aid to places like 
Charleston, SC. We will ask for a line-item appropriation for those 
extraordinary circumstances of a public, a disaster or for fulfilling 
our commitments to the civil rights laws and to our fair housing 
laws. 

But I want that to be 

Chairman Gonzalez. Mr. Secretary, will you yield to me at that 
point? 

Secretary Kemp. Yes. 

Chairman Gonzalez. I want to applaud you for that. We were 
against granting that budgetary item. Your predecessor, though, 
was the first one to insist on this type of set-aside for the Secre- 
tary's discretion. 

It was obvious, I guess, since 1984, 1985 particularly that some of 
the Members were reporting that or charging that some use of 
those discretionary funds were being diverted for political purposes 
in their are£is and that they were facing opposition by some local 
assistant HUD officials and funds. 

So I applaud that. I think that is correct. 

Again, I want to express that. 

Secretary Kemp. Thank you. 

There are unforeseen housing problems and shortages, emergen- 
cies, desegregation efforts, but we will ask for line-item authority, 
and not do it through the, you know, headquarters fund. 

Let me turn to management of HUD and financial reform quick- 
ly, Mr. Chairman. 

It is no secret to you or your colleagues, or anybody else that 
there has been a woeful and inadequate management system at 
HUD. 

One clear examjple comes to mind, if you can believe it. Ms. 
Austin Fitts has a $300 billion portfolio and one actuary. 

We are going to totally overhaul both the management and fi- 
nancial report system at HUD generally and in FHA specifically. 

In recent testimony before your committee Mr. Bowsher of the 
GAO said that an important part of the solution to HUD and 
FHA's problems is to establish a chief financial officer. 
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Many members of this committee on both sides of the aisle have 
called — and I see Mrs. Roukema nodding her head — she is among 
them and others, for a chief financial officer. 

I am not only going to appoint a man or woman as chief finan- 
cial officer at HUD who will directly report to me and my deputy, 
but I am going to appoint a comptroller at FHA who will report to 
our commissioner and to my deputy as well as me. 

We are going to make sure, sir, that we fulfill this very impor- 
tant responsibility that the Congress has been calling for and GAO 
called for. 

The HUD closing agent embezzlement case is up there with the 
mod rehab abuses. There was no reconciling of the accounts. There 
was embezzlement, fraud, criminal then civil misconduct, embar- 
rassing to the past administration at HUD. We are going to remove 
that lack of the accountability, require bonding, require standards, 
require certification of anyone who is doing business as a closing 
agent with HUD, and make sure we have a chief financial officer 
involved. I can assure you that that t3rpe of practice will not occur 
again to the extent that Jack Kemp has, and his team has the abil- 
ity to do so. 

We want to propose an amendment, Mr. Chairman, where Con- 
gress will be asked to permit more expeditious legislative review. 

I recognize that that section is an important tool for oversight by 
your committee, the Banking Committee, and existing procedures 
can subject HUD to some delays. 

In light of our current reform initiatives, Mr. Chairman, I think 
that, a lack of reform here could hinder our ability to institute the 
necessary policy changes and statutory mandates. 

I want to increase the targeting of CDBG. These are scarce re- 
sources. 

The money ought to go to fighting poverty, not building swim- 
ming pools and park benches and bike racks. I have got nothing 
against riding bicycles or swimming in swimming pools, but our 
scarce resources ought to be used to fight poverty and fulfill our 
commitment for affordable housing and to rehabilitate and refur- 
bish the existing stock before we allow these precious CDBG 
monies to be used for anything but the low-income communities 
and low-income peoples that we have expressed our concern about. 

So I appreciate very much, Mr. Chairman, meeting with you and 
talking about his, and Mr. Wylie and talking about how we can 
more carefully and closely target our CDBG money towards needy 
people, and needy communities, and fighting poverty, not allowing 
some of these extraneous development projects. 

Therein lies, I know, a very serious question. What is develop- 
ment for the community and what is an anti-poverty? I just think 
we are going to have to use some of our own wisdom and watch 
this very carefully. 

' But I would hope we could work together to make sure CDBG is 
used not for big hotels, but is used for combating this terrible stain 
on our democracies inability heretofore to help lift people up out of 
poverty and get them on that ladder of self-reliance that we all ac- 
knowledge is the American dream. 
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We need more monitoring. I would like to have the authority to 
use up to half a percent of our money and programs which would 
be, I guess, up to $100 million. 

It wouldn't be $100 million or more, but it would allow us to use 
up to that much to more closely monitor these programs and make 
sure they are accomplishing the goals for which they are required. 

Let me turn quickly to FHA. 

It is no secret that FHA needs sweeping reform. It is, as you 
have pointed out, and both sides agree, one of the most important 
ingredients in expanding the American dream of home ownership 
that has ever been designed. I am a strong supporter. 

Austin Fitts is a strong supporter. We operate 47 different insur- 
ance programs with a portfolio of $300 billion with, as I said, one 
actuary. We are going to have an independent actuarial study done 
to help our FHA managers assess the impact of the changing eco- 
nomic conditions. 

Our FHA accounts were lumped together indiscriminately in the 
past. There has been very little accountability. We are going to put 
an end to that. 

The one program that I wanted to end that has caused our gener- 
al insurance fund serious problems was the title 10 land develop- 
ment scheme that allowed golf courses to be built in California and 
Florida. Again, I don't have anything against golf courses, but it 
doesn't stand the test of fighting poverty. 

We asked through r^ulation for an end to the title 10 program. 
There were, I think, 53 title 10 loans. Almost half were in default. 
And building golf courses and swimming pools and tennis courts 
and health spas in California or New York or an3rwhere in this 
country just doesn't meet the test that I think you would require 
all of us to live up to. 

So I have tried to eliminate title 10 legally through rulemaking. 

Our single-family insurance program has been the cornerstone, 
as I suggested earlier, of our need to meet the mortgage financing 
needs of low- and moderate-income families and first-time home 
buyers. FHA was never intended to create opportunities for profits 
by real estate speculators. 

We are asking for an end to the practice of giving FHA loans to 
private investors who many times walk away from these proper- 
ties. I am not against private investment^ I am not against the en- 
trepreneurial capitalistic system. 

But I don't want HUD and FHA to be abused to where about 2 
percent of the investors in FHA policies accounted for more than 
15 percent of all the losses in our single-family insurance fund. 

Insurance is debatable. I happen to think that it is still a pro- 
gram for multifamily housing and a part of our urban strategy. 

If we walk away from co-insurance, we are going to have to ex- 
plain why we are going to have very little impact upon this very 
important need in urban America. 

So I have worked with Austin and Al and Frank and my team to 
come up with a tightly regulated, more closely controlled and mon- 
itored co-insurance program. We have debarred, Mr. Chairman, 
some co-insurance lenders from doing any business with HUD. 
You'll be glad to know that I shut off the program. I shut it down. 
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We have reorganized it, reopened it, and we have barred compa- 
nies like DRG from ever doing business with the Federal Govern- 
ment again because of the outrageous $600 million that they have 
cost the American people. Worse, it was abandonment of the very 
legitimate program needs of helping low- and moderate-income 
people in urt>an America. 

We want to stop those windfall profits by redesigning the low- 
income housing tax credit. It is no secret that I am a supporter of 
using the tax code for low-income housing and low-income econom- 
ic development through enterprise zones. 

We don't want people to double dip by using the low-income 
housing tax credit combined with the section 8 rental project 
driven subsidy. No one ever counted up the benefits to the develop^ 
ers. 

We want to call into account those developers who are using sub- 
sidies along with the low-income housing tax credit and bring an 
end to those windfall profits so we can rest assured we are using 
our scarce resources for legitimate needs. 

That is the end of my testimony. I am sure there are a lot of 
questions, Mr. Chairman. I will thank you for your patience and 
your support and that of both sides of the aisle. 

[The prepared statement of Secretary Jack Kemp can be found in 
the appendix.] 

Chamnan Gonzalez. Mr. Secretary, Tm going to defer to the 
Members who have not had that opportunity. 

I did want to point out some things in fairness to some of us who 
have been aboard for a few years. Your recommendation that we 
change that requirement on the legislative days required for you to 
withhold the promulgation of rules or even the announcement of 
rules, I would like to point out that that was kind of hoisted on us. 

Our minority Members, when you have a different administra- 
tion administering HUD, were seeking accountability. We never 
really favored it. We didn't think it was a good idea to begin with. 
But nevertheless, the intent then was to monitor the promulgation 
of rules and making sure that the congressional intent would not 
be subverted. 

With respect to your general outline intentions, I can tell you 
that I see no reason why you wouldn't have enthusiastic support on 
both sides of the aisle here. I don't think that there is any soul in 
or out of the Congress that doesn't realize your full integrity and 
honesty, purpose and performance. 

Secretary Kemp. Thank you. 

Chairman Gonzalez. Mr. Wylie. 

Mr. Wyue. Thank you, Mr. Chairman. May I say the require- 
ment on rules went into effect before I became the ranking minori- 
ty Member on the committee. You looked at my direction and said 
something about the minority. 

Chairman Gonzalez. I looked in that direction. But actually, at 
that time, the minority was really in the minority status and very 
defensive. 

The intent, you couldn't quarrel with. 

Secretary Kjsmp. You are not suggesting, are you, Mr. Chairman, 
that minority is about ready to become the majority, are you? 
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Mr. Wyub. Bfr. Chairman, I just want to say to the Secretary 
that I am quite pleased with your reform package that you have 
been elaborating on today, and I compliment you for it. You honed 
in on the Community Development Block Grant targeting program 
and the section 8 a4justment procedures. Those procedures bother 
me some but not to the extent I am not ready to sign in on your 
package. 

The Community Development Block Grant program has been 
used effectively and well in Columbus, OH. Mr. DelliBovi was in 
Columbus not long ago, and I think he will testify to that. You 
stated your objective is that the CDBG program should be targeted 
to waging a war on poverty. That was not the original intent of it, 
of course. 

We have discussed this a little bit. But I just thought maybe you 
might want to elucidate for this Member on the record. I agree 
that it should not be used for high rise apartment buildings; but on 
the other hand, I think it has been used effectively in some areas, 
in my own city of Columbus, to revitalize the downtown area. 

It was because of the discretionary aspect of it that we were able 
to do that, frankly. 

Secretary KsBfP. Coming from Buffalo, I can assure you I think 
CDBG has been used effectively in many cities, inclucUng Buffalo 
and Columbus. 

I have talked to the mayors and governors. I don't think there is 
a whole lot of disagreement. In fact, from talking to Al DelliBovi 
when he got back from Columbus, and having been there myself 
several times, many of the things that have happened in Columbus 
would still on merit be encouraged under the targeted CDBG. 

I want to remind everybody that stetute says that the principal 
purpose of CDBG funding is to benefit low-and moderate-income in- 
dividuals and funds should be authorized to be used in activities 
which aid in prevention and elimination of slums and fight pover- 
ty. 

I think if we can come to some agreement about targeting a little 
bit better, I think we can remove what I thought and saw were 
some of the abuses without harming the very legitimate economic 
development and anti-poverty tools that we need to use from Co- 
lumbus to 

Mr. Wyue. I agree with you. I am just saying I don't think we 
should take away all flerf[)ility, though, and just direct it to low- 
income housing. 

I think that there is a problem — since we have done away with 
revenue sharing, as you Imow, some of these cities have used this 
as kind of a revenue sharing mechanism. 

Secretary Kemp. Absolutely. I know that. 

Mr. Wyue. As I say, I had to get that in. 

I agree that the FHA program is one of the greatest programs 
that we have ever had. It has increased funds for first-time home 
ownership. I was the author of the amendment which made the 
FHA program permanent. With the support of the chairman, we 
were able to get that through. 

You mentioned that the report on the Federal Housing Adminis- 
tration cited co-insurance and hospital insurance as the two major 
factors contributing to problems in the general insurance fund. 
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Your reform package does talk about the troubled co-insurance 
program, but it doesn't propose changes in the hospital insurance 
program. 

I might want to direct this to Ms. Fitts, if it is OK, to see if she is 
looking into that particular program. 

Secretary Kemp. Absolutely. 

Ms. Fnrs. As you know, we have had a problem with the hospi- 
tal portfolio. Approximately 50 percent of that portfolio is in New 
York, and there are structural problems with the hospital system, 
cost containment in that system, which is causing deterioration in 
many of those credits. 

Part of the problem is that there is split responsibility on manag- 
ing the program. HHS is responsible for doing the underwriting. 
Then we are responsible for managing the portfolio. 

Currently we are in negotiations with HHS as to the best way to 
improve the management of this, which is why you do not see 
something final in this reform package because it recdly requires a 
joint effort of both agencies to solve the problem. 

But we are definitely working on it and are very aware of it. It is 
of great concern to us. 

Mr. Wyue. I am glad I asked the question. You did not overlook 
it. You are just in negotiations, and you have not finalized the ap- 
proach you want to take. 

Secretary Kemp. We are trying to work with Dr. Sullivan at 
HHS to resolve this kind of a mixture that just doesn't work the 
way it should. 

Mr. Wyue. That makes a lot of sense. This may be a premature 
question, but we are under heavy pressure to increase the mort- 
gage limits on FHA. The Ohio Homebuilders are opposed to in- 
creasing the limits on FHA. There are other areas of the country 
which may need the increase for the program to work better. I 
don't know. 

Have you looked into that yet? Have you taken a position on 
what you recommend? 

Secretary Kemp. To all of the Members who care about this FHA 
ceiling issue, you saw what the Senate did when they, in the Nick- 
les amendment to the HUD appropriation bill raised the ceiling to 
125 thousand dollars. It hasn't been raised in a while. 

There is a necessity to raise it. We are having a full audit of the 
circumstances and area real estate markets that would require an 
adjustment. So we have favored the adijustment. 

I didn't particularly think that that was the vehicle by which it 
should be done. I would have preferred to wait until the audit 
were — was done, and we had more information, and then we could 
act in a more prudent way. 

I don't want to accuse anybody of acting imprudently, but I 
thought it should be done at a later time on a more logical vehicle. 
I did not favor, frankly, having looked at the issue from both sides 
and trying to objectively determine where we thought it should go, 
I didn t agree with the idea of taking it up to one hundred and 
what, 60 or 65, 165,000, because I thought that might trespass on 
the private sector, that it might be too high, that it might turn the 
program away from its original intention. 
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I know the good reasons for doing so. I guess I came down oh the 
side of indexing it so that we would have a more objective criterion 
and that that would take it up to about 118. 

That has basically been my position. I don't want FHA to com- 
pete with the private sector in this regard. 

Mr. Wyub. It could be my question is a little premature and that 
Congressman Kleczka, who is not here, asked the GAO for a study 
on this issue. 

My time has expired, and we have a vote on. I thank you very 
much, and I will be back. 

Secretary Kemp. I thank you. 

Chairman Gonzalez. The committee will recess for a vote. 

[Recess.] 

Chairman Gonzalez. The committee will please come to order. 

Ms. Oakar, you were about to be recognized. 

Ms. Oakar. Thank you, Mr. Chairman. Thank you for having 
this hearing. 

Mr. Secretary, thank you for appearing once again. It is always a 
ple£isure to have you before this committee. 

Mr. Secretary, I applaud your reforms. I read your legislation, or 
proposal, I should say. I think it is right on target. But I want to 
say this for the record, and ! wanted to do it publicly because I 
think it is very, very important to make this point. 

The programs were not the reason that there was abuse and 
fraud and criminal activity. It was not the programs in and of 
themselves. It was the management of the programs and all kinds 
of other ramifications. 

All of the programs were not ill run. Quite honestly, CDBG is an 
excellent program that does not need new r^alations, in my judg- 
ment. 

It was the discretionary use of CDBG in the inspector general's 
report that showed that a couple of favors were given to a couple of 
Members of Congress in terms of swimming poob and all that. 

In and of itself, that program operates very well. So to put up 
tight regulations that somehow close the gap and don't allow cities 
options, to me, would be unecessary. You have to be a little careful 
about that. I just want to say that. 

I also want to point out to you that I am Very dismayed. I have 
to tell you this for the record. I am dismayed that somehow I get 
the impression that if I call HUD, and it is certainly not in terms 
of your immediate staff, they have been terrific, but I don't want to 
feel guilty representing my constituents. 

If I think some people on your staff are off base in terms of how 
they are evaluating certain things affecting my home town — I have 
to tell you something — I am not going to take it. I think that I am 
elected to represent the people that sent me here. 

One of our charges is to be an ombudsman for our area. If we are 
not ombudsmen for our area, we have got to be thrown out of 
office. 

On the other hand, if we are asking for something unreasonable 
or unethical, then that is a whole different story. But if I feel that 
there is a situation where I am trying to get housing for our area, 
whatever it happens to be, and I have to feel that I cannot even 
ask a question. I ve got to tell you, I think that is outrageous. 
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Now, there is such a thing as overkill. Reforms are no substitute 
for policy. I think you have to do both. You have to have the re- 
forms. That is part of the past, and Tm all for them. I'll be the first 
one to support your package. 

But I also think you have to have a program. You have to get on 
with the show and tell us what it is you're going to do relative to 
your being Secretary. 

You inherited a terrible situation, and you were ready, I think, 
to go at new ideas. I know you have them. But Fm anxious to pass 
on some plans that you have along with my chairman's and this 
committee's philosophy. You know, I just wanted to say there is 
such a thing as overkill. 

And what you might be doing inadvertently is prohibiting pro- 
grams that operate well. For those areas of the country that oper- 
ate their programs with integrity and have seen the effectiveness 
of HUD programs — you know — we really need those programs. 

To me, the purpose of HUD is certainly poverty, but it is also, in 
addition, a department to create jobs and to demonstrate the abili- 
ty of our country to provide safe and decent housing and accessibil- 
ity to safe and decent housing for every American. 

I don't mean to do this public little lecture here, but I'll tell you 
something. I think that there are times when I get the impression 
that what we are going to do is have this fortress now build up as 
an overreaction and a substitute for programming. 

I for one have to say publicly that I don't want to see that 
happen. I don't think you want to see that happen. But I want to 
caution you that it gives me the idea that somehow that is going to 
happen. 

We need a program, and we also need people on your staff. I 
Jmow you don't have all your staff yet. I think it is outrageous that 
you don't have them all approved by the Senate. 

But I think you need a staff that is sensitive, that when a legiti- 
mate question is asked, that they respond courteously and give you 
really in-depth answers. 

If that doesn't happen, I'm telling you, I think that is wrong. 

Mr. Wyue. I think the gentlelady is making an important state- 
ment. The implication I don't think has been made by the present 
people at HUD. But the implication is that, if a Ck)ngressman calls 
about a project in his district, that there is something wrong. I 
think it is most unfortunate that there have been some statements 
made like that. 

I am sure that the former Member of CJongress here, our good 
colleague, Mr. Kemp, doesn't feel that that it is wrong for us to call 
about a project in our district necessarily. 

Ms. Oakar. I just want to say, though, also, that I think these 
regulations that would prohibit well-operated programs in areas 
across this country would be wrong to change and to stifle the cer- 
tain degree of flexibility that CDBG has. That would be absolutely 
outrageous to me because I am not responsible because somebody 
in New York got a swimming pool or something. 

My city operates that pro-am well, and I don't want to see some 
guidelines change that is going to inhibit my city's opportunity to 
use its money. TTiank you, Mr. Chairman. 

Chairman Gonzalez. The time of the gentlelady has expired. 
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Mr. Secr^ary, you have got to leave? 

Secretary Kemp. There is an impression being left that I would 
like to at least, with brevity, answer her 

Chairman Gonzalez. Well, you have total control of that, you 
are the one that has to leave. I am just trying to respect your 
wishes. We would love to keep you here. 

Secretary Kemp. I want to assure the chairman and Members on 
both sides, I am not here with an arrogant attitude. If any man or 
woman at HUD who is politically appointed or careered at HUD is 
disrespectful to a Member of Congress, I would personally fire him 
or her. I am not disrespectful. You have never been treated by me 
or any of my staff disrespectfully. 

We have nothing but admiration having served in the Congress. 
That wasn't what you suggested. Let me at least put that to rest. 

Mary Rose, you are a vital Member of the House of Representa- 
tives and the committee that has oversight and has cosponsored 
l^islation with me in the past. Let me say to you I think it is 
going to be hard for me to defend, and frankly, I think it is hard 
for my friends on the Democratic side to defend a program that 
allows moneys to be spent without some guidelines that target 
them toward fighting poverty, distressed communities, developing 
those infrastructures that are critical to the development. 

But how can targeting CDBG 75 percent to anti-poverty criteria 
possibly be tightening the prc^am so restrictively that it is not 
going to meet Uie needs for which it was designed? 

I want to assure the gentlelady from ohio CDBG can work and 
continue to work. It meets many important goals. I support CDBG. 
I fought for adequate funding of CDBG. lam not out to gut it. And 
I doir t make swimming peols the sole criteria by which I made my 
judgment to try to tighten it up to fight poverty. 

Ms. Oakar. That was one instance, Mr. Secretary. If I could just 
respond? You know, I think that if you look across the country^ 
that is one program that really has been operated in a very com- 
prehensively fine fashion. At least I can say that about my own 
city. And some of us were with that program from the beginning. 
We changed the regulations, did we not, Mr. Chairman, to target 
more poverty targeting for CDBG, and some people didn't like it. 

We changed it, and it has operated well. I am saying there have 
been tremendous abuiaes. But don't blame the program. We just 
need better management. We have that management. 

Secretary Kemp. You did not hear me blame CDBG. I am a sup- 
porter of CDBG. I think it should be targeted about 75, and you 
think it should be 60. That is hardly Kemp-scorched earth policy in 
the city of Cleveland or any other place. But I don't think our ar- 
gument is as divisive as it mi^t appear. 

You have my assurance on both sides of the aisle. If anybody 
calls us, you have a right; you should be fighting for your city. If 
you want a rock and roll museum built in Cleveland and you think 
that is a legitimate use of UDAG funds and we study it and say but 
for UDAG it could be done in the private sector, that is a legiti- 
mate argument. 

If anybody treats you with disdain, they will be fired. 

Ms. Oakar. If I want housing in downtown Cleveland and I 
found some phony boloney relations put up as a smoke screen so 
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our area does not get housing for downtown Cleveland, you better 
believe I am going to fight that. 

Secretary Kemp. Grood. I am a fighter. I sent my Under Secretary 
to Cleveland. I plan to go to Cleveland. I want to be a successftd 
HUD Secretary. 

I can't do it without your help, but I have to call them as I seem 
them. We don't think a UDAG grant for a rock and roll museum 
necessarily fit the criteria. It did not fit the criteria. If I don't have 
criteria, you are going to haul me up before this committee and 
have my head for doing things that are not fighting poverty, build- 
ing houses, taking are of the poor and meeting the criteria that 
have been laid on me by the U.S. Congress with which I agree. 

Ms. Oakar. Just for the record, I was not necessarily talking 
about that grant, Jack. I frankly am a little dismayed you raised 
that. If you want to debate it, I will be happy to debate it publicly 
with you. 

Secretary Kemp. I don't want to take on rock and roll. 

Mr. Roth. Mr. Chairman, I think it is inappropriate to say the 
people are the problem, not the program. That is going a little bit 
too far. I think the programs are the problem. 

Secretary Kemp. There are flaws in the pro-ams. I didn't blame 
all the programs. I didn't say it was systematic. It would have been 
easy to do because there are some really flawed programs. 

Mr. Roth. My opinion is you didn't go enough in that direction. I 
think the problem does lie with the programs to a great degree. To 
make Members of Congress feel good by saying, these programs 
aren't the problem is a bunch of baloney. 

These programs must be cleaned up. The Secretary of HUD has 
to be like a quarterback on a football team. If the fans were going 
to call the plays, you won't call any plays. We have to have a quar- 
terback in there, Mr. Secretary, and you are our quarterback. 

That is why I think we have to take some direction from you. 
These programs are flawed. That isn't to say we are going to 
change a few people who are not going to get the job done. 

Secretary Kemp. I beg of you not to use football in metaphors, 
but since you used them 

Chairman Gonzalez. The Chair will recognize Mrs. Roukema. 
She had been seeking recognition, and I dichi't notice her. I was 
going to say at the very outset I said it was more a people's prob- 
lem than a program problem. We are seeing things in very diamet- 
rically opposed ways. 

Secretary Kemp. There is plenty of blame to go around. There 
was gross mismanagement of the programs. There were some sys- 
tematic flaws we are tr)dng to correct. I don't think it makes for 
rational discourse to try to say it was all one or the other. We are 
going to put an end to it. 

Instead of cursing the darkness, let's light some candles. The 
gentlelady from New Jersey is one of the chief candle-lighters for 
reform, and I would like to hear her question. 

Mrs. Roukema. Thank you, Mr. Chairman. Do you have time for 
just another few minutes. 

Secretary Kemp. I do. 

Mrs. Roukema. Let me ask two quick questions. If you cannot 
give me an answer now because they obviously in one case require 
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more time, otherwise you would have included it in your state- 
ment. 

I will start in the reverse order. But I would like to follow very 
closely what you have been sa3dng on page 11 concerning the layer- 
ing of HUD's subsidies. I think this gets to the heart of a very im- 
portant issue. It is to the issue of where some programs are abso- 
lutely wrong. 

That is a structural problem right there. In addition, there were 
abuses of even the structural problem. The abuses that were at- 
tendant to this are mind-boggling in terms of the actual fees. But 
you have not given any specifics here, so I assume that you don't 
have the specific legislation as to how you are going to precisely 
prevent the double-dipping that you have referred to and also re- 
forms in the tax, the syndication and the tax benefits. 

That is on page 11. So I would like to be working with you. I 
think every member of this conmiittee would like to bird-dog this 
issue. You may have the final version actually ready or close to 
being ready. But do you want to amplify on this beyond what is 
stated here? 

Secretary Kemp. First of all, I appreciate the question. The legis- 
lation we are going to send to the Hill specifically addresses the 
question of double^pping by allowing us to adjust our suteidy to 
the level of the tax benefit that the syndicator or syndication re- 
ceives from the LTTC. 

Mrs. RouKEMA. You would no longer have the most egregious ex- 
amples where people get $1,500 per unit in consulting fees and 
then the multiplicity of the syndication of tax subsidies amounted 
to mind-boggling profits? 

Secretary Kemp. Absolutely. 

Mrs. RouKEMA. Hundreds of millions of, if not billions of dollars 
in some cases. 

Secretanr Kemp^ Yes, Mrs. Roukema. You are going to have that 
quite soon? 

Secretary Kemp. By regulation we are going to require that 

Mrs. Roukema. By r^ulation are you doing this, not legislation? 

Secretary Kemp. I understand I can do it by regulation, that we 
can count up the value of the subsidy, the tax credit and the value 
of the S3mdicated tax credit and then adjust our subsidy under sec- 
tion 8 to make sure that there are no windfall profits. 

I am not opposed to windfall profits in private enterprise, but I 
am opposed to them when people get new Government programs. 
We are going to put an end to those outrageous fees and profits 
and conditions that are programmatically flawed, for the record. 

Mrs. Roukema. We will look at the record and see if we feel 
there is a need for legislation beyond that. I appreciate your leader- 
ship there. 

The second question I haye regards a certain dead end that I 
reached when I was trying to make crimes out of some of the egre- 
gious activities that we saw going on at HUD. One you referred to, 
for example, was in the Robin HUD property disposition situation. 

Of course, the person that benefited, the so-called Robin HUD, 
may be under considerable indictment My concern is about the 
people in the Department. It would seem that the people in the De- 
partment who aided and abetted are not considerably liable. I 
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would like to know whether, sir, you and your staff think they 
should be. 

I would like them to be, quite frankly, but I have not been able 
to figure out a way that you do that in terms of writing the new 
legislation. 

Secretary Kemp. We were just kind of discussing as you were 
asking the question. 

Mrs. RouKEMA. It is a troublesome question. 

Secretary Kemp. I don't think anyone at HUD was handing out 
the information. If they were, that is a considerable violation. 

Mrs. Roukema. Under present law, if the people at, staff person- 
nel 

Secretary Kemp. Well, General Counsel Frank Keating, I am 
going to ask him to elaborate. I want to make sure I am on the 
record with regard to Robin HUD. She is no Robin HUD. She was 
not stealing from the rich and helping the poor. She was stealing 
from the poor to enrich herself. So she should not be considered a 
Robin HUD. 

Chairman Gonzalez. Why don't we go ahead and excuse the Sec- 
retary. You stayed over 15 minutes beyond the time you said you 
had to leave. 

Secretary Kemp. I will be happy to come back. I appreciate the 
forbearance. 

Chairman Gonzalez. I think in all fairness to you, we should re- 
lease you and allow you to leave. 

If Mr. Keating can stay, as he indicated, we can have those an- 
swers. Whatever else we nave, we will submit in writing. 

Secretary Kemp. Thank you. 

Mrs. Roukema. Mr. Keating, please. Thank you. 

Mr. Keating. Mrs. Roukema, the violation that you referred to 
involving the Robin HUD matter, all of those allegations are cur- 
rently covered under Federal criminal statutes, everything that 
has surfaced to date. In the event a HUD employee giving informa- 
tion to an outsider in advance of public disclosure for money, that 
presently is covered under our bribery statutes. 

In the event that a HUD employee, whether or not he gives in- 
formation for money or not, gives confidential U.S. Government 
documents, witness the ill-wind situation at the Pentagon. Insider 
information at HUD; that is, in effect theft of Government proper- 
ty. That is covered by criminal statutes. What Secretary Kemp 
seeks is another layer, if you will, on top of that to give him the 
authority to apply civil penalties up to $10,000 per violation, even 
upwards of $1 million. 

Mrs. Roukema. In what kind of circumstances? Could you be spe- 
cific? 

Mr. Keating. In a circumstance where any of the HUD pro- 
grams, that is the regulations or the statutes are violated, but with- 
out any existing criminal statute to cover it. 

For example, at the present time we have re€dly two extremes, 
we have the ability to, in effect, outlaw conduct under the criminal 
statutes, prosecute somebody or, as in the case of the co-insurance 
program, take somebody out of the program b^ limited denial of 
participation, but that huge chasm in the middle, that middle 
ground we don't have the kind of tools that Secretary Kept needs 
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to rap knuckles with civil penalties, as is the case in many other 
departments and agencies of the Grovemment. 

Mrs. RouKEMA. Are you sajring that the legislation you have pro- 
posed would cover those instances with civil penalties? 

Mr. Keating. Tliat is correct. The package tJie Secretary sent to 
0MB yesterday did cover all of the conduct that I believe that your 
are concerned about with criminal penalties. 

Our point is the existing criminal statutes would cover the other 
conduct with criminal penalties. 

Mrs. RouKEBfA. Thank you. That is very heljrful. 

I would like to jdeld to my colleague from Massachusetts. 

Mr. Kennedy. Just briefly. Given the criminal penalties that you 
have just mentioned, why aren't some of the higher up people at 
HUD in the previous administration being prosecuted under those 
statutes? 

Mr. Keating. Mr. Kennedy, I can say as a former U.S. attorney 
it takes a long time sometimes for criminal cases to be put togeth- 
er. 

All of the informaticm that Mr. Adams presented to Secretary 
Kemp, all of the allegations of misomdiK^t, wrongdoing, program 
abuse that were presented to Secretary Kemp after our review for 
the purpose of impl^nenting a comprehensive reform package, that 
informaticm was given to tibe Justice D^>artment immediately to 
the appropriate c^cials at the Justice Department for the purpose 
of review for criminal prosecution if warranted, and that is 
their 

Mrs. RouKEBfA. If the gentleman would jdeld. 

Mr. Kennedy. Sure. 

Mrs. RouKEBfA. There is some question about whether Justice 
has been moving aggressively enough. There are many who feel 
that they have been, that they are l^ing prudent in terms of their 
investigation. 

There are others who feel that there may be a need for a special 
prosecutor, but there is no dispute about the fact that they are 
under criminal liability. 

Mr. Keating. Yes, the Public Integrity Section of the Justice De- 
partment is, I think, one of the very credible groups at Justice, and 
they have all this material at this time. 

In our view, and Secretary Kemp has said as much in the recent 
past, in our view the Justice Department is moving properly and 
appropriately to review the allegations and to determine if, in fact, 
criminal prosecution is warranted. 

Mr. Kennedy. I thought tJiat in the newspaper there were indi- 
cations sajring that the Justice Department didn't feel there were 
criminal prosecutions that were going to come out of this scandal. 

Mrs. RouKEBfA. Maybe Mr. Keating could answer that. 

Is the gentleman from Massachusetts correct that Justice has 
disavowed any question of— I thought it was still under review? 

Mr. Keating. I think Congressman Kennedy is correct as to the 
original materials that were provided. There was a decision, at 
least apparently made public casually or officially or otherwise, I 
don't know, that there was not enough to warrant criminal pros- 
ecution at that time, but as the Member is well aware, there are 
other facts that are being developed. . 
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I know a number of committees are examining allegations 

Mr. Kennedy. But, Mr. Keating, if you are a former attorney, 
then it doesn't seem to me you are going to stand in the way of a 
bunch of bureaucratic gobbledygook if there are people who have 
violated the laws, have taken money from HUD, have taken tax- 
payers money and abused it. 

Going through the exact same statute you just went through in 
answer to Mrs. Roukema's questions, you indicate that you are 
going to be able to prosecute people like — or anybody that was 
dealing inside information at HUD. 

Now, it seems to me, if vou have poople who are much higher up 
than the people Mrs. Roukema was talking about who are, in fact, 
doing that, then if you are a former U.S. attorney, simply because 
you are sending it over to tJie Department of Justice and finding 
that they are doing the slowdown on it, it seems to me you have an 
obligation to this committee to indicate specifically what is going 
on with these particular individuals and whether or not prosecu- 
tions are going to be moving forward. 

Let's not hand it over to the Department of Justice, if they are 
putting out press releases saying that they don't feel they have 
enough information to go after ths individuals. 

Mr. Keating. Mr. Kennedy, I don't think it is fair to describe 
any referral to the Justice Department of all of the facts developed 
by the inspector general as bureaucratic gobbledygook. That hap- 
pens to be- — 

Mr. Kennedy. You just reviewed with me the fact that you have 
read in the newspaper as well as I have read in the newspaper that 
they don't feel they have the muscle to move forward on those 
prosecutions. 

You have also sat here and told us about how these abuses have 
taken place, and it did seem to me that the natural process is you 
can say whether it is bureaucratic gobbledygook or not, the point is 
whether or not these individuals are going to be prosecuted. It 
seems to me you have an obligation as the chief law enforcement 
officer at HUD to make darn well certain that the people that were 
abusing this system at HUD are going to be prosecuted, and don't 
tell me you have just sent it over to DOJ. That is your responsibil- 
ity, not the Department of Justice. That is your responsibility, and 
it is this committee's responsibility to make sure you do your job. 

Mr. Keating. It is not my responsibility. Let me explain. 

Mr. Kennedy. Well, it certainly should be. 

Mr. Keating. The reality is that all the information that the in- 
spector general developed, all of the information we reviewed, all 
of the information that suggested program abuse, misconduct, and 
incompetency is addressed in the Secretary's comprehensive reform 
package, legislative, regulatory, administrative. 

Those facts which could suggest, suggest the authority for crimi- 
nal prosecution, and there were very few of them at the time the 
inspector general's reports were developed and given to us, were re- 
ferred to the Public Integrity Section of the Department of Justice 
for further review and action. They make the decision. 

The grand jury will determine whether or not prosecution is in 
order, the Justice Department determines whether or not prosecu- 
tion is justified. What we do, as responsible to this committee, is to 
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clean up the mess at HUD, not to prosecute anybody, and we are in 
the process of doing precisely the former. 

Mr. Kmn^EDT. Well, it seems to me — I will revert back, but it 
seems to me you have a distinct responsibility as the chief law en- 
forcement at that agency to make dam well certain that the people 
that vou are working with that are abusing that agency and abus- 
ing the taxpayers trust are, in fact, going to be prosecuted, and to 
slough it off to some other agency and say it is their job I think is 
an outrage. 

Mr. Keating. We are not sloughing it off to anybody. 

Mr. Kennedy. It sounds to me like you are 

Mr. Keating. We will continue to work with them to make sure 
justice is done. 

Mr. Kennedy. We will stay on top of that, 

Mrs. RouKEBfA. Reclaiming my time, I think I understand what 
Mr. Keating has said, and I understand what my colleague is 
saying here, the only reservation I have, I am not a standing 
member of the Oversight Committee that is investigating this 
issue, nor am I a member of the Judiciary, but it is my understand- 
ing that Mr. Lantos never questioned Uie role of the Justice De- 
psutment here and that it was their jurisdiction and absent that, 
then they might pursue the question of a special prosecutor. 

Mr. Frank may know more about that than I. 

But thank you, Mr. Keating. 

I appreciate your information. 

Chamnan Gonzalez. I think in all fairness, though, to the wit- 
ness, when did you become counsel, Mr. Keating? 

Mr. Keating. I became over, roughly, March 1 and was con- 
firmed in June. 

Chairman Gonzalez. This year? 

Mr. Keating. Yes, that is correct. 

Chairman Gonzalez. Well, I didn't want the inference, and I 
think without meaning that Mr. Kennedy may have raised an in- 
ference to parties not having a chance to follow the course of 
events too carefully that you were on board at the time the occur- 
rences referred to took place, and I wanted to make sure the record 
showed you weren't^ that you are on board now with a no charge, 
as you say, as of March or Jime. 

Also, the fact is that Mr. Lantos was quoted over the weekend 
and as saying that he was positive that people would be going to 
jail. 

Now, what the basis of that stotement was I can't tell you. I 
haven't seen the newspaper story that Mr. Kennedy alludes to, and 
not having that knowledge, I don't know what the Justice Depart- 
ment is referring to precisely as to what they don't think is subject 
to prosecution. 

However, our experience with this committee and the subcom- 
mittee on Housing in the past has been that in the course of gath- 
ering testimony here and elsewhere, such as Milwaukee, Chicago, 
Flint, MI, we (Ud adduce testimony indicating some criminal culpa- 
biUty. 

We then at that point referred to the inspector general. HUD 
had not had an inspector general since its inception. That was 
something that grew later. Before that we had hearings in the 
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Small Business Committee, and we came across new testimony that 
showed a criminal culpability, we made a direct referral to the Jus- 
tice Department. Mr. Keating is correct, Mr. Kennedy, there is 
nothing he can do about prosecuting. 

He has to refer — I know what you mean by following through, 
but given the hierarchical definition of jurisdiction, even if Mr. 
Keating felt that people should be prosecuted, that decisions rests 
exclusively over in the Justice Department. 

Mr. Kennedy. Well, Mr. Chairman, I could begin to disagree to 
some extent, I think that it is fine that there is a bureaucratic 
system in place that the prosecutions are handled by the Depart- 
ment of Justice, but nevertheless if Mr. Keating is aware of indi- 
viduals that have blown the law at HUD and sees that there is an- 
other Federal agency that is not doing its job, after all, this is a 
political scandal. 

It is a scandal that was done by an administration, and that ad- 
ministration also appoints the individuals in charge of making 
these decisions at the Department of Justice, and for us to sit as 
the authorizing committee, to sit back and let an internal govern- 
mental process take place without oversight by elected officials 
that have a direct responsibility to the individuals in this country 
that vote for us and don't vote for us, it seems to me we are aban- 
doning our responsibility. 

What I am trying to suggest is — and I didn't mean to imply that 
Mr. Keating was there at the time the abuses took place. I don't 
think that is really relevant. I do think that it is relevant that this 
was a scandal that took place by the individuals involved in that 
administration, involved in the administration at HUD that we 
have a responsibility. Everybody is here today talking about the re- 
forms that HUD is going to make, but the essential reforms could 
have been made and could have been done without any involve- 
ment of this committee. 

These are essential regulations that are going to be changed at 
HUD, and it involves an essential trust between the executive 
branch and the legislative branch, and that trust has been broken. 
What I am trying to suggest, sir, is that it is incumbent upon the 
individuals at HUD if one branch of this Government is going to 
trust the other, to make certain that those prosecutions are, in 
fact, followed. 

Mr. Wylie. Could I ask whose time are we on? The gentleman 
has made an excellent political statement, and I think we know 
where he stands on the issue. 

Chairman Gonzalez. Well, actually I yielded to Mr. Kennedy. I 
have the time. I took the time, and the reason was to clarify and 
make sure that no witness answering our summons would be in 
any way placed under a cloud. Unintentionally or not, that wasn't 
fair. 

Mr. Vento. Mr. Chairman 

Chairman Gonzalez. Just a minute. I think, Mr. Kennedy, with 
all due respect, I know where you are coming from. I share your 
sentiments. Even before you came on board I had been quite cast 
in the role of an opponent to the then Secretary of HUD, but we 
nevertheless persisted and we did have oversight. 
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In fact, you are involved now in what would be considered over- 
sight responsibilities so that no matter how much we would want 
to, though, we have to exist and co-exist within the limitations of 
the constitution, and the legislative branch is coequal, separate and 
independent, but nevertheless not superior to the executive branch, 
and the executive branch is that branch under the constitution 
that is charged with faithfully executing the laws, and that implies 
implementing the criminal statutes and prosecuting those culpable 
of transgressions. 

But I think that in your enthusiasm you have confused the 
proper jurisdiction and the limits attached thereto. We may think 
that we know that all of this that is now being publicized happened 
during a past administration, but I think the inference would be 
wrong if we were to say that — I have always said that corruption is 
bipartisan. 

Every time a particular partisan approach was used either by 
those in or out of power, allying the wrongdoing of the opposite 
party, whether it was in power or not, usually when it was in 
power because those seeking power will use that. It turns out that 
once in power, the same thmg happened with that administration. 

I think the best illustration goes back to the time of President 
Truman and President Eisenhower. Truman, you will remember — 
no, you weren't bom then. But Truman had his assistant — I forgot 
his name — Donovan or somebody — and he was accused of 5 per- 
cent, selling influence at 5 percent. Eisenhower came into power 
and pretty soon you had Sherman Adams at 15 percent, so that 
corruption is bipartisan, and what we have here now is a new ad- 
ministration. Yes, Mr. Kemp was part of this body at a time when 
all of this was going on. 

He wasn't a member of this committee. Yes, it was the other 
party that was in power, but I think that we have to keep always 
limpidly clear what the correct constitutional grant of power is in- 
herent in each one of these organs of our Government. I think for 
you to say that unless Mr. Keating personally prosecutes or implies 
that that somehow or other he is in default is quite unfair because 
that is 

Mr. Vento. Mr. Chairman? 

Mr. Frank. If the chairman will yield? 

Chairman Gonzalez. I will give rebuttal time to Mr. Kennedy. 

Mr. Kennedy. I won't take much rebuttal time. I will just say I 
disagree with you, Mr. Chairman. 

Mr. Vento. Mr, Chairman, I don't know where we are in the 
questioning process, but I think that what Mr. Kennedy is con- 
cerned about is a concern that we all have, and that is that here 
we are with a whole package of new law, new administrative 
change, and what we are concerned about is enforcing the existing 
laws, and we find in many of these instances that there were laws, 
there were rules, and we want to see the diligent execution of those 
existing laws. 

These fimds had programs and limits in them, but I think that 
that is imperative before we go off and rewrite the law, we ought 
to know what is wrong with the ones that we do have, and I thmk 
there is a tendency here to say, well, the law is deficient, and 
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therefore we are going to take care of this by passing more laws, 
and I think that that, Mr. Chairman, is not appropriate. 

I think we — I think that is really what we are all concerned 
about. I don't care if they are Democrats or Republicans, I don't 
think Mr. Kennedy interjected that. He said there were problems; 
he wanted to see them resolved. Passing them to the Justice De- 
partment — Mr. Chairman, you well remember my little episode in 
the last administration with an improperly awarded UDAG grant. 

They passed that over to the Justice Department, the Justice De- 
partment finally recovered the money. I wasn't very happy about 
it. I know the chairman and others assisted me in this committee 
in that process, and fimdly we were able to prevail — ^but it isn't 
easy for us to do it. 

Somebody said Congress discovered these problems, I think we 
are still in the discovery stage 

Mr. Bartlett. Mr. Chairman 

Mr. Vento. I think I am under my time, Mr. Chairman. 

Chairman Gonzalez. Yes, Mr. Vento, is still within his time. 

Mr. Vento. I had planned to make another comment. I think the 
fact is we are still in the discovery process. We are still in the pros- 
ecution process at the Justice Department with regards to these 
issues. Congress did do its job and has in the past. But it is not an 
easy or simple task, and I think that to run in here and say we are 
going to change all of these laws now because somehow they are 
deficient is not necessarily correct, and we really haven't under- 
stood the magnitude of what has happened. 

Finally, I might repeat again what I said in my earlier com- 
ments. We don't know what the policies are that we are going to be 
tr3ring to administer, so tr3ring to improve now would be a static 
method in terms of whatever new policies we develop in housing, 
so I think these must go through. 

I commend the Secretary and the staff for what they have done. 
I think that they should do administratively what they can, but we 
do have these two other problems with new policy chaiiges that are 
not in place that are likely to be approached. 

The second problem is prosecuting the law, and the third of 
course, if I can add a third problem, we have to find out what the 
magnitude of this problem is. We are not done until we have con- 
cluded that, and our colleague, Mr. Lantos, and others on the other 
committee and to some extent our own, have been involved in 
plumbing the depths of that. 

Unfortunately, the news has not been very good. I know that you 
have sought and received some changes in other areas. I would 
yield to the gentleman from Massachusetts if he had any — I know 
he was seeking recognition a moment ago. 

Chairman Gonzalez. The Chair intends to recognize him in his 
own right. 

Mr. Vento. Well, Mr. Chairman, he has been waiting, and others 
were here before me, so I won't proceed with questions at this time. 

Chairman Gonzalez. You have about half a minute. But I was 
going to ask you to yield. 

Mr. Vento. I would yield to you, Mr. Chairman. 

Chairman Gonzalez. I would like to say there is no disagree- 
ment. In the first place we don't have in bill form the Secretary's 


27 

proposals yet, so we don't know exactly what legislative recommen- 
dations we have until we see the particulars of the bill. 
We hope before the day is out we will have it Mr. Wylie and 

Mr. Vento. Mr. Chairman, what is the date today? Is today Octo- 
ber 13? The 12th? Twelfth, Columbus Day. We are plannmg about 
another month and a half of session, Mr. Chairman? 

Chairman Gonzalez. I don't know. 

I don't know that anybody knows how long we will be in before 
we adjourn sine die or rather a4JQum for this session. I would say, 
though, that tmtil we have that bill, we won't know what specifi- 
cally the Secretary is asking us by way of legislation. 

We in the meanwhile are not going to stop the further consider- 
ation of our reauthorization package, which is re^idy for markup. 
Mr. Bartlett? 

Mr. Bartlett. Thank you, Mr. Chairman. 

Mr. Chairman, I do issue my apologies to the gentleman from 
Minnesota. I had completely lost track of who had the time, and I 
apologize for interrupting him a moment ago. 

Mr. Vento. I understand. 

Mr. Bartlett. I didn't realize he was at that point on his time. I 
want to say to both the Deputy Secretary and general counsel, I 
think this is a positive day. 

I am generally supportive, as I think most of the committee is, of 
the legislation you are proposing to reform the processes at HUD. I 
am impressed by the introduction of sunshine and accountability at 
HUD, by the elimination of some, and I would hope at some point 
would be of all discretionary fimds and change all discretionary 
funds back to formula grants by the introduction of some rather 
severe official management pr(^)osals that are long overdue at 
HUD, and by targeting low and moderate income families with 
CDBG money and with other HUD proposals. 

I do have some specific. questions on the l^islation. First, as I 
read your l^islation, I see that I believe that you are seeking to 
overturn what is my understanding was a court case called the 
Rainier View court case, and thus your l^islation would seek to 
require only a market analysis of rents of several of the project- 
based assistance that were granted some 15 yecu-s ago or so and 
stop comparability analysis. 

First, can you tell us, is that your intent in this l^islation and if 
so, woidd you give us your reasons for that 

Mr, Keating. Mr. Bartlett, if I could attempt to take that briefly 
for you, we are not attempting to overrule a court case per se. The 
litigants in that court case, the plaintifTs have been paid. What we 
are attempting to do is to stop tiie hemorrhaging that will cost the 
taxpayers upwards of a billion and a half dollars over the course of 
the next 10 years for the payment of what we see as windfall pay- 
ments in excess of what fair market rents, including comparability 
should be. 

The Rainier View case that you refer to was a Ninth Circuit 
Court of Appeals case in California in which the court decided that 
HUD was wrong in the way we were setting our fair market rents 
in attempting to factor in comparability, that is what does. the 
market wUl bear in that particular area. 
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We believe we should be able to factor in comparability because 
to pay people 120 percent of market plus more on top of that is an 
excessive windfall. It is inappropriate, as Secretary Kemp said 
when he was explaining his concern about this issue. It takes from 
low and moderate income Americans who form the traditional 
needs of HUD a large body of cash. 

We think to pay the decision in the ninth circuit could cost us as 
much as $300 million. To pay it across the United States could cost 
us up to $600 million or a bUlion. We are not sure. At this time we 
do need help from the Congress, because we think to pay people a 
fair rent to provide for low and moderate income is one thing, but 
to pay people an excess rent, to pay people a windfall is inappropri- 
ate. 

Mr. Bartlett. So your l^islation would change existing law to 
provide for only market analysis and not for comparability of 
standards, that's your proposal? 

Mr. Keating. Well, we are attempting to clarify the law to 
permit comparability to be a factor, that's correct, Mr. Bartlett. 

Mr. Bartlett. Would you intend for that to be retroactive or ef- 
fective on the date of enactment from this day forward or would 
you use the comparability and market analysis for prior — for retro- 
active? 

Mr* Keating. Mr. Bartlett, that of course, would be up to this 
committee and the Congress. We would hope that it would be retro- 
active. 

Mr. Bartlett. So your proposal is to make it retroactive back to 
what date? 

Mr. Keating. I am not sure what the day is, Mr. Bartlett. It 
would probably be from the date of the decision prospectively. 

Mr. Bartlett. From the date of Ranier View? 

Mr. Keating. Yes, but I am not exactly positive what that par- 
ticular threshold is. 

Mr. Bartlett. I may caution you. You may have some difficulty. 
I would hope you would have some difficulty with Congress in 
adopting a retroactive application of the law. Obviously, we will 
look at it when it comes up here. Third, you are telling us you are 
not certain what the costs would be. I have seen three or four dif- 
ferent estimates, somewhere between $200 billion and your highest 
estimate this morning was $iy2 billion. 

When will you have a handle on what these costs will be? 

Mr. Keating. The best estimates we have, and I was speaking 
just a minute ago with Mr. Edson whom I know represents a 
number of the plaintiffs who disagrees with the figure, but the best 
estimate we have is the $130 to $150 million within the ninth cir- 
cuit, upwards of $600 to $900 million throughout the United States 
retroactively, and then prospectively upwanis of $iy2 billion. 

Mr. Bartlett. OK. The next question is you proposed the elimi- 
nation of discretionary programs of some types in this legislation. I 
want to pin that down for a minute. Are you proposing — the only 
specifics I see, but it may be more. Are you proposing the elimina- 
tion of those accounts that are known as the Secretary's discretion- 
ary funds or are you — would you propose the elimination of discre- 
tionary projects in general and a movement of HUD funding over 
to a formula grant? 
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Mr. DeluBovi. Mr. Bartlett, we want to do two things. We want 
to eliminate the discretionary fund itself, but in the other pro- 
grams, the housing programs, we want to eliminate the headquar- 
ters reserve which was used as a discretionary fund for discretion- 
ary purposes. 

We believe that the money and the benefits should be allocated 
on a fair share formula basis to the localities or on the basis of 
competition. There may be a need for special initiatives. We had 
one operation boot strap that the Secretary proposed, which was a 
new initiative that he proposed. 

We want to have clear criteria laid out, laid out before the funds 
are set aside at the beginning of the fiscal year so that everyone 
knows what the rules of the game are, how they are going to be 
played, and what the rating and ranking system is going to be. 

Mr. Bartlett. So you would leave some discretionary funding in 
the HUD program, but you would try to limit it and you would 
make it — let me see if I tmderstand. You would convert it to an 
open competition annoimced at the beginning of the year. The 
reason for my question is much of the controversy came from the 
mod rehab programs which we are purported to have been competi- 
tively bid, but we come to find out the competition was 

Mr. DeluBovi. There was no competition in mod rehab. I think 
the facts speak for themselves, although we have now heard people 
say that there was a competitive process. We have fotmd not a scin- 
tilla of evidence that there was any competition in the way those 
funds were awarded. 

Mr. Bartlett. So would you propose to either. A, eliminate mod 
rehab, which frankly I think would be a good idea? 

Mr. DeluBovi. We have proposed the termination of the mod 
rehab program. It was discredited. It didn't work. Even where it 
was used it wasn't efficient. We believe its time has come and gone. 

Mr. Bartlett. So you would propose to eliminate mod rehab? 

Mr. DeluBovi. We do. 

Mr. Bartlett. And to eliminate all the discretionary funds you 
can, and the ones you can't, then in your proposal you would pro- 
pose to set it up on a competitive process, the competitive rules are 
set at the beginning of the year and not engineered for each indi- 
vidual grant? 

Mr. DeluBovi. That's correct, Mr. Bartlett, and those competi- 
tive situations would be the exception rather than the rule. The 
general rule is going to be to fair share it with a formula. There 
are certain programs which are so small that they just don't work. 
If we divide all the units to every community in America, a small 
city may end up with two or three units and they can't do an3rthing 
with them. 

Mr. Bartlett. Mr. Secretary, it would be helpful to this commitr 
tee when you submit this legislation, and we uuuiu hulu llie icuuiu 
open, if you could submit to us the list of those exceptions that 
would continue to be a competitive process and a summary descrix>- 
tion in lay language as to how you would ensure it would be a com- 
petitive process. 

Mr. Chairman, if I have time — I don't. 

Chairman Gonzalez. Time of the gentleman has expired. 
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Mr. DeluBovi. We will be pleased to submit that material for 
the record. 

Mr. Frank. I will get my questions in before we vote. One of the 
problems we have in dealing with the reforms only and not other 
substance to me comes up when you talk about one of the reforms 
you propose is to abolish the mod rehab program. 

Is there going to be in the proposal and sdtemative suggestion of 
what to do with that money? 

Mr. DeluBovi. The money that was used for the mod rehab pro- 
gram would be— the certificates would be used for one of the other 
programs that we believe are working. 

Mr. Frank. But wouldn't you in the reform package have to 
make that decision? In other word^, if as part of the reform pack- 
age we are terminating a particular program that gets money into 
low income housing, unless we are prepared to have a g£^ of some 
period, we have got to figure a different place to put it, I mean in- 
evitably. 

Nf r. DeluBovi. Well, the fimding of the mod rehab program at 
about $250 million, there are more than enough initiatives — the 
Secretairy asked for $60 billion for homeless programs, $44 million 
for a new home ownership program. 

We did receive that. So we have plenty of recommendations. 

Mr. Frank. I understand that. But you are then agreeing with 
me as part of the reform package there would be some new author- 
ization. We would have to decide — or are you saying 

Mr. DeluBovi. Not necessarily. There are a niunber of programs 
that we have already authorized that we could fund. 

Mr. Frank. Would the l^islation be silent on that and it would 
be the Secretary's decision where to put the money? 

Mr. DeluBovi. It would obviously be the Congress' decision. 

Mr. Frank. That is my point. I am not .saying it i^ a hard deci- 
sion to make. I am saying it is a decision to make. If we are going 
to decide not to spend money here, we have to decide to spend it 
elsewhere. I have a more fiuidamental question here. 

Secretary Kemp has been a great advocate during his political 
career of the importance of putting the free enterprise system to 
work. I don't want to lose that. For instance, on page 11 you talk 
about preventing the layering of subsidies by having people do 
double-dipping with the low income tax credit, and so forth. 

I agree in some cases that has led to abuse. On the other hand, I 
think a no double-dipping at all move will result in an underusage 
ofit 

Mr. DeluBovi. We fully agree, Mr. Frank* We want to have the 
tax credit available to make the deal happen, but not as the Secre- 
tary said to make the windfall profits. 

Mr. Frank. We had the Attorney General in on the Americans 
with Disabilities Act, and then later on it talks about a redirection 
back to the poor, the tenants, community-based nonprofits, and so 
forth. 

I am for that, but we don't run any other Department qf Govern- 
ment that I am familiar with wholly on a nonprofit basis. Maybe 
the State Department gives its money to nonprofit entities called 
other countries, although a couple of them got profitable. 
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But the Defense Department isn't asked to only deal with non- 
profits, the Commerce Department isn't, HHA isn't, the drug com- 
panies aren't. Part of the problem, I think, we have run into and I 
think we over did the cutbacks of the tax credit, and I think the 
Secretary agrees there, even though maybe he doesn't like to agree 
as much as he did, and I think we did it also with regard to some 
of these programs, and that may be one of the things that we were 
talking about the section 8's on fair market rents. 

That is we can't order people to invest their monev in low 
income housing. We can't put up all the money out of the Treas- 
ury. We need to have incentives that are going to have private 
sector people put up money, and I just want to make clear that we 
agree we don t want to overreact to the abuses, and there have 
been some abuses, by discouraging it. 

We can't do it all with nonprofits. We can't do it all with charity. 
There is a legitimate role for a set of both tax incentives and gov- 
ernment matching programs that do provide incentives to the free 
enterprise system. Some things taken here could have gone the 
other way. I want to make sure we agree on that. 

Mr. DelliBovi. Mr. Frank, I want to assure you the Secretary 
feels there is a legitimate role for the private sector. We believe 
that that role includes taking some of the risks, and having reason- 
able profits. 

What we are opposed to is the windfall profits. 

Mr. Frank. I think you can separate it out. The consultants 
seem to me to be very much unnecessary. It came up when we 
were talking to Mr. Watt His consultancy fee in that reduced the 
return of the developer, as she testified, basically fi*om about 11 
percent to 8.5 percent on her equity. 

The difference between 11 percent return and 8.5 percent return 
probably gets you out of where it makes sense to do entrepreneuri- 
al work and into ^diere you just put your money somewhere. 

There is no question about it. Even if the consultant fees are 
being paid for by the developer, if we reduce the developer's profit 
by a set of procedures that require him or her to pay a consultant, 
we may be diminishing people, and I appreciate that. 

The last thing I would just reiterate what others have said, the 
basic problems here were not, it seemed to me, statutory. Thev 
were personnel. We should go ahead with some statutes, but I don t 
think anyone ought to — nothing in the law made people do these 
things wrong. 

They volimteered to do them wrong, particularly, and I have to 
divide this out, the co-insurance program where it seems to me we 
lost more money than in mod rehab, yes, there I think it was more 
statutorily. We should be clear that mffierent programs require dif- 
ferent responses. 

Thank you. 

Mr. DelliBovi. I'll just respond on the co-insurance program, I 
think co-insurance is a program that could have worked very well. 
One of the problems with that program is that all of the risk was 
left with the government, and £dl of the profits were left in the pri- 
vate sector, "niat is not my idea of privatization. It's not Secretary 
Kemp's idea. 

There should be a sharing of both the risk and the profits. 
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Chairman Gonzalez. Once again, I want to thank our distin- 
guished Member from Massachusetts. I think he has hit the nail 
right on the head with his incisive points. 

Now we have three Members that have not had an opportunity 
to ask questions on their own. Are the witnesses under any time 
constraints? 

Mr. DeluBovi. Not particularly. 

Chairman Gonzalez. Would you be able to bear with us if we 
took a vote and came back? 

Would you prefer that, Mr. Carper? 

Mr. KENEDY. I can submit my question in writing. 

Chairman Gonzalez. Well, I have some because the main pur- 
pose for these hearings today, I felt, would be to show the eviden- 
tiary need for program restructuring or abolition of the pro-am. 

Up to now, I have had very little, because in the case of section 8 
moderate rehab, I know what the intent was on the part of the 
Cbngress. But with the advent of the Reagan administration, we 
had a departure from the method allocated. 

For instance, you have seldom had more than 20 units. It wasn't 
until these later days that you had 300 very, very antithetical in 
nature to what the congressional intent was. 

So I would like to come back and have some testimony so that we 
can back up as much as possible the l^islative recommendations. 

We will go take a vote. 

[Recess.] 

Chairman Gonzalez. The committee will proceed, and again, 
thank the two witnesses for being patient and being with us and 
going through the lunch period. 

Mr. Carper. 

Mr. Carper. Thank you, Mr. Chairman, and again to our wit- 
nesses, thank you for sticking with us.. 

A couple of questions I would like to cover. In reviewing a hand- 
out that's entitled Reform of HUD, I have read through it fairly 
carefully. 

In our side bar ccmversation, you have indicated that this pack- 
age really looks retrospectively, it looks at the past, it looks at the 
problems that you have inherited and are endeavoring to try to 
clean up, in some cases with our assistance. 

One of the problems that we did not resolve earlier this year is 
the issue of preservation. We have essentially punted. We have put 
off until next February the day of decision on how to ensure that 
in some cases hundreds of thousands of people Mdio are in units 
around the country, how they might not end up out on the street. 

We are going to be faced again in the next couple of weeks, 
maybe next 2 months, 3 months what to do about this issue. 

I don't want us to have to punt again. I want us to work out a 
compromise, something you folks are happy with or satisfied with. 

I am wondering if you could give us today your benefit of your 
thinking on the issue of preservation and what we da now and be- 
tween February 2 on what to do and not to side step. ■ 

Mr. DeluBovi. Mr. Carper, Secretary Kemp sees the effort in 
two parts. That which we are discussing here today he refers to as 
clearing the decks, and that is exactly what we wish to do is to 
clear the decks so we can then look prospectively at a new authori- 


zation and dealing with problems such as the prepa3mient, the 
preservation issue. 

As you know, the Congress has placed severe requirements on 
mortgage prepajmients. llbose restrictions go to February 1990. We 
are developing proposals that we believe will protect the tenants 
and the rights of the owners, and we want to work with the Con- 
gress when we present them very shortly. 

We hope that we will be able to come up with a set of proposals 
for your consideration that will enable a resolution of this issue 
before the February deadline is reached, but in the event that we 
do not, we may need a brief extension. 

However, it is our intention to resolve this issue. 

Mr. Carper. I have encouraged the chairman of our full commit- 
tee to bring an authorization bill that would include the reforms 
that you folks have outlined, to bring that before a subcommittee 
mark up by the end of this month. 

I further encouraged him to bring the bill before the full Bank- 
ing Committee by the end of November in the hopes that we would 
have a housing bill on the floor once we come back in, late Janu- 
ary, early February. 

I think it's important that the prepa3mient issue be addressed. 
Again, I would urge you to move with all due speed. I know you 
have inherited a can of worms, you have your hands full, you're 
trying to deal with these issues. But this is another important issue 
that is facing us. 

Again, we put it off once. I don't want us to do that again. I 
would just say to the extent you can divert some of your attention 
to this, please do. 

The second issue 

Mr. DeluBovi. Mr. Carper, if I may just respond to that. We are 
very concerned about moving a reform package, clearing the decks. 
We understand the need to deal with preservation. We understand 
that next year there is a need to deal with the reauthorization. 

You are correct in pointing out that we have inherited a can of 
worms, and it is absolutely necessary that we stop those worms 
from eating the fruit of the HUD programs and destroying the pro- 
grams underway. 

We believe that reform needs to be passed as soon as possible so 
that we can clear the decks and deliver the programs that we now 
have authorized and are underway. It would be a tragedy if our 
effort to clean up HUD is derailed while we wait for the l^islative 
process, which is not always the fastest process. I say that with all 
due respect. 

I was a State l^islator in New York State. I understand that 
there are two houses in this process, and it's a very complicated 
process, and I would hate to see our reform effort — our effort to 
stop the Robin HUDs, our effort to stop the rip-offs— derailed while 
we wait for some new authorization of an expensive program that 
is yet to be developed. 

I noted that in the other house just last week the majority an- 
nounced a whole new task force to figure out what they want to do 
about a reauthorization, and that is tiheir right if that is the way 
they approach it. But we cannot wait. We cannot delay cleaning up 
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the programs that now exist while we wait for the new task force 
report. 

Mr. Carper. We, I think, in the Congress have waited patiently 
while Mr. Kemp put together his team, and I think it's a good 
team. We have waited patiently. We have waited for you folks to 
develop your l^islative initiatives. 

Now that we are receiving those, we have been literally holding 
off, I think, the markup of our housing bill in anticipation of your 
input. We are now beginning to receive that input. 

I hope we go forth on a two-track process at the same time, and 
again, the kind of schedule I would hope for and have encouraged 
Mr. Gonzalez to pursue is a markup that would have us out of the 
Banking Committee by the end of November and on to the House 
floor in early next year. 

Can I just mention one other thing, a different issue, a matter of 
CDBG's. I am going to ask you to take a minute and use a real 
simple example so we might all understand it, explain how the 
CDBG program now works in terms of the low mod requirements 
for applying the funds, how it works now, why that is not the best 
of all worlds, and how you might change it. 

Again, I am going to ask you to do so by use of an example. 

Mr. DeluBovi. Let me just begin by explaining the program. It 
is largely a block grant program, as the name implies. The local- 
ities have broad &cretion for what they can spend the Federal 
funds on, what activities they can use those Federal funds now, 
and basic£dly they are allowed to spend up to 40 percent of those 
funds on activities which may be worthwhile and certainly are 
legal, but that do not benefit low-and moderate-income people. 

We want to change that 40 percent to 25 percent. In other words, 
what Secretary Kemp is proposing to do is instead of having 60 per- 
cent of the money go to low- and moderate-income people, he wants 
to raise it to 75 percent; and the reason is that we feel very strong- 
ly that the needs of poor people, the needs of housing in the old 
neighborhoods come higher, at a higher level than replacing side- 
walks. 

Let me explain to you, to give you some examples of the kinds of 
activities that we do not believe are as high a priority as helping 
the poor people. 

For instance, $141,000 used to create community gardens from 
vacant lots in a neighborhood that had terribly run-down housing. 
That should have been used for housing. Seven-and-a-half million 
doUare of loans were used to rehabilitate apartments that were not 
occupied by low- and moderate-income people in New York City. 

Facade improvements, $718,000 for improving buildings that 
were not occupied by low-income people. We have improved and 
constructed restroom facilities at baseball stadiums. 

Now, certainly no one would argue the need for restroom facili- 
ties at baseball stadiums, but the question is, is that what a pover- 
ty program is supposed to do? It's these kinds of activities. 

We spent $17,000 to construct bams for horses in Los Angeles. 
Nqw, the horses in Los Angeles may very well have needed bams, 
but that is not the kind of housing that Jack Kemp believes our 
money should be spent on, and we want to target it to the poor 
people, to the housing needs of people, not horses. 
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Mr. Wyue. Will the gentleman 3nield? 

Mr. Carper. Yes, I will. 

Mr. Wyue. You are on to something there. I have asked ques- 
tions and we have gone over this before for the community develoj)- 
ment block grant. 

You are talking about increasing from 60 to 75 percent the over- 
all low- and mod-benefit requirements. At no time this morning 
have I heard an3rthing said about providing more effective target- 
ing of funds in more affluent communities by providing 100 percent 
of all the activities of low-mod. 

That is the part of it that concerns me more than increasing the 
60 to 75 percent. I don't know if the gentleman from Delaware was 
getting to that aspect or not? 

Mr. Carper. Where I was going to go was to another part of the 
proposal. I understand the terms proportional accounting figure 
into — proportional accounting figures into the recommended 
changes for CDBG's. 

It is not clear to me — I understand the decrease from 40 percent 
to 25 percent in terms of the amount of monies that can be used to 
serve other than low- and middle-income groups. But the term 
"proportional accounting"? 

Mr. DeluBovi. Well, the current counting methods that are used 
under the r^^lations do result in — ^you have to understand, a 
given census tract or a neighborhood, or even a project, a particu- 
lar building may not benefit only low-income people because there 
may be mix in that project. 

We find even with a 60 percent requirement, some communities 
are only actually benefiting 50 percent poor people. 

Mr. Carper. Let me just back up again. 

Currently it is my understanding it must be substantiated some- 
thing like 51 percent of the residents of an area served with CDBG 
funck lower income? 

Mr. DeluBovi. That is correct. 

Mr. Carper. Once that is substantiated this entire project can be 
applied to the overall low-mod requirements. 

Mr. DeluBovi. That is also correct. 

Mr. Carper. That is 60 percent of the CDBG funds used to serve 
low- and moderate-income people? That is the way the program 
currently works? 

Mr. DeluBovi. That is correct. 

Mr. Carper. Secretary Kemp is interested in increasing the over- 
all low-mod to 75 percent and supports the concept of, quote, **pro- 
portional accounting," close quote, whereby if a project serves only 
52 percent of the low- and moderate-income people, only 52 percent 
of the project could be applied to the overall low-mod benefit. That 
is what I don't understand. 

I was hoping you could explain to me and to the others on the 
committee. I was asking you to use a simple example to explain 
how that might work. 

Mr. DeluBovi. You are going to test my mathematical skills, but 
it may be that one 

Mr. Carper. Use $1, $100, $1 million. 

Mr. DeluBovi. Let's try two, $100 projects. One may benefit low- 
income people 100 percent. 
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The other may benefit low-income people 40 percent. Of the $200, 
$140 is benefiting low-income people. That would be 70 percent 
benefiting low-income people. That would pass the 60 percent 
threshold, but it would not pass the 75 percent threshold. 

If on the other hand, you had two projects, one for $100 and it 
was benefiting 100 percent low-income people and the other for 
$100 and it was benefiting 10 percent low-income people, that 
would be $110 going to low-income. That would be 55 percent of the 
benefits, and that would not meet the 60 percent threshold. It is a 
mixing. 

We do look at the total program of the projects and the benefits 
in the program or projects for that year. 

Mr. Carper. My time has expired. 

Let me ask that you look more closely at what I am trying to get 
to in the notion of proportional accounting. If you find there is 
something you need to say to me that you have not said to me 
here, share that in writing. 

I appreciate it. 

[The information pertaining to proportional accounting can be 
found on p. 332 in the appenduc.] 

Chairman Gonzalez. The Chair recognizes the distinguished col- 
league Mr. Nowak of New York. 

Since he was one of those initially bringing to the attention of 
the committee the questions arising out of the section 8 moderate 
rehab in, I believe in Buffalo. 

The Chair would like to ask our distinguished colleague if he 
wishes to be recognized, if he has any statement he would like to 
make? 

We appreciate your appearance here. 

STATEMENT OF HON. HENRY J. NOWAK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. Nowak. I thank the chairman for the courtesy. Certainly I 
don't want to take the time of the committee and their delibera- 
tions at this point in time. 

But I appreciate the response that we did receive from the com- 
mittee in looking at the Buffalo problem, which I think has been to 
some degree addressed by the reforms that have come out of HUD 
and Secretary Kemp, we would only urge we look forward to seeing 
the effect of those reforms and the legislation which is forthcom- 
ing. 

I think what happened in Buffalo has happened throughout the 
country. As the chairman rightfully pointed out, he is looking at 
an overall reform. 

I would expect that the specific instance and impact of the re- 
forms on Buffalo would also serve other cities. So we will be follow- 
ing this with the chairman and with the committee as we move for- 
ward to make sure that the reforms do have the desired effect 
throughout the country. 

I thank the chairman for his courtesy. 

Chairmgm GtONZALEZ. Thank you very much, Congressman. That 
was a very good statement. 
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I would like to have you consider yourself as an associate 
member of the committee. We will make available to you the mate- 
rial and documentation we have so that you can examine it. 

We will need your help when we get to the House floor, so we 
want you to be acquainted and also welcome your suggestions. 

Mr. Kennedy. 

Mr. Kennedy. Thank you, Mr. Chairman. 

I have a few questions that surround specific changes Mr. Kemp 
suggested in his written testimony today. 

The FHA 18 proposal would change the requirements governing 
disposition of HUD held or HUD owned multifamily properties. 
Your proposal would result in fewer low-income families being 
helped when FHA sells the property or when HUD sells the prop- 
erty that it owns. 

There were some, I think, some factual inaccuracies in the writ- 
ten testimony that would suggest that somehow or another that 
HUD has only an obligation, or has an obligation, rather, to make 
certain that once these properties come into HUD's ownership, 
that 100 percent of those units have to be filled with low-income 
people. 

I would just refer you to subtitle C of the multifamily housing 
management and preservation act which goes through very specific 
categories which would not indicate that this is the way the pro- 
gram works. 

The obvious implication, Mr. DelliBovi, is that difficulty is that 
you are asking us to approve a process where we are getting rid of 
more units that could go to help poor people. 

Mr. Kemp's indication has been he wants to make sure programs 
are designed to make sure poor people are protected. I wonder 
whether or not there are additional funds HUD would have avail- 
able that could enable you to dispose of these properties, consider- 
ing the fact that I am aware of specific instances where you have 
lowered the price down to $7 or $8,000 a imit to make sure they get 
out into the private sector. Those are going to for-profit developers. 

Mr. DelliBovi. Mr. Kennedy, the specific proposal that we envi- 
sion in FHA 18 is designed to deal with the problem that as the 
law now stands, if we dispose of a property, a multiple dwelling, 
multifamily property, we have to provide subsidy to go with it in 
the disposition. 

There are some markets, and they are not in your district, I can 
assure you, where no subsidy is needed because the market rent is 
so low, so subsidy isn't really needed in those markets. 

We would like to 

Mr. Kennedy. If the properties are that low in value, can't the 
tenants, in fact, afford the properties. 

Mr. DeluBovi. That is right. They do not need subsidies. We 
would not like to be forced to provide subsidies there because we 
would rather take the subsidy 

Mr. Kennedy. The law does not require you to provide that sub- 
sidy? 

Mr. DeluBovi. It now does. 

Mr. Kennedy. The law says that the Secretary shall not take less 
than one of the following actions. Either a section 8, the second 
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would be purchase money properties, third would be reducing the 
selling price, and fourth would be other financial assistance. 

For instance, we have got a new bill here in the C!ongress, the 
Community Housing Partnership Act which has $500 million which 
could be used to make sure those properties go into nonprofits and 
are permanently in the use of low-income people. 

It just seems — the only point I am trying to make is we are 
trying to be helpful in terms of supporting some of the changes. 

I want to make certain we are not inadvertently going to be 
harmful to peor people as a result of the changes you are suggest- 
ing. 

Mr. DeluBovi. You are referring to single family homes? 

Mr. Kennedy. Multifamily homes. If you read the statute, you 
can review it. There are inaccuracies in the testimony today. I am 
just pointing out to you 

Mr. DsLuBovi. We will go back and review that. As you know, 
Mr. Kennedy, Secretary Kemp believes very strongly, as you do, 
that we should encourage low-income people, tenants, neighbor- 
hood organizations, that kind of thing to get involved. 

We certainly would not want to leave you with the impression 
that anything we are going to put into legislation will be an obsta- 
cle to that. 

Mr. Kennedy. Yes, sir. 

I am just pointing out to you some inaccuracies that we picked 
up. I am sure you will go back and check them out and fix them 
up. 

Another question I have pertains to Mr. Kemp's testimony this 
morning which would indicate you want to set aside about, I think 
it was one half of 1 percent, to increase your monitoring on over- 
sight responsibilities. 

I would just point out under the section 8 program, a $10 billion 
a year program, that would set aside $50 million to monitor that 
program. Under CDBG, that is about a $4 billion program at 5 per- 
cent, that is $20 million. 

I assume you are not wanting to spend $50 million on section 8 
and $20 million on CDBG. 

The question becomes what proper role do we have in terms of 
making sure that those funds are being spent wisely. 

Mr. DeluBovi. That is an excellent point. We would set aside 
the funds make them available to be used on a task order basis. 

They would not necessarily be used in that particular area. The 
remaining funds would be recycled later in the year to go out to 
the beneficiaries, to the grantees. 

Mr. Kennedy. Do you think it would be possible to give us a 
better estimate on tne specific programs where there are such 
large dollars involved and a better targeted perspective on how 
much funds will actually be used or needed? 

I don't think anybody wants to think that you can spend $100 
million to oversee how HUD spends its money? 

Mr. DeluBovi. You are right. We are developing that informa- 
tion. We will forward it to the committee as soon as it is available. 

We use that as a target suggestion, but it is our intention to con- 
serve whatever funds are available for that monitoring purpose 
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and to use the balance to recycle then the next year's funding 
round. 

By the way, that is done in other Federal funding programs, in- 
clucbng some transportation programs I previously managed. 

Mr. Kennedy. My last question has to do again with CDBG and 
the discretionary fund. As I understood the testimony this morn- 
ing, the technical assistance funds that are part of the CDBG fund- 
ing at the moment would be eliminated under the Kemp proposals. 
Obviously, we don't want to be blaming the victim, once again. 

It seems to me that technical assistance money under CDBG has 
been effectively used by poor people in the past for the purposes of 
assisting poor people, I should say. I wonder why they have to be 
punish^ for this t3rpe of abuse. 

Is there some — do you have some thoughts? Can you explain a 
little bit more about why the technical assistance portion is going 
to be denied? 

Mr. DeluBovi. The reason we wanted to deny the technical as- 
sistance portion as it is now instituted is that it was a discretionary 
program subject to abuse. We believe we can build technical assist- 
ance provisions into the other existing programs so that we can 
still be providing in a competitive basis to qualified local organiza- 
tions technical assistance but not do it out of a central fund. 

I will be honest. It was a veiy tough call. But on balance, we con- 
cluded that the only way to eliminate the problems with these dis- 
cretionary programs was to eliminate the discretion. 

Mr. Kennedy. I don't think, Mr. Chairman, that we want to con- 
tinue the possibilities of blatant abuse. On the other hand, I think 
you are aware that these are projects that have been spent well in 
the past. 

The question would be whether or not you can, perhaps, provide 
the committee with additional information about how that techni- 
cal assistance is going to continue to be made available to people so 
that people don't read the testimony and think the technical assist- 
ance is now out the window simply because of the abuses that have 
taken place in the past. 

If you could just perhaps between now and the next time you 
come before the committee prepare for us a better definition of 
how those changes are going to take place, I would certainly appre- 
ciate it. 

[The information in regards to technical assistance can be found 
on p. 334 in the appendix.] 

Mr. DeluBovi. We will be pleased to do that, Mr. Kennedy. 

I want to make clear that we recognize the legitimate role for 
technical assistance and want to provide it fairly and in a way that 
it continues to be effective. 

Mr. Kennedy. That is terrific. The only point I am trying to 
make to you is I agree with that as a general theory. The question 
is going to become how that evolves into general, direct policy. 

I think the committee's jurisdiction is making sure that contin- 
ues in a way that it is helpful to the most vulnerable people in this 
society. 

Thank you. 

Chairman Gonzalez. I'm very much concerned, gentlemen. The 
CDBG discretionary fund has been the sole source of community 
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development funds for the Indians. The history of legislation to 
assist Indians is quite sad, and I would not want to see any further 
reneging on our commitments to them. 

I have been one of the leading proponents for adequate Indian 
housing and community development assistance, even before I 
became chairman of the Housing Subcommittee. 

It took many years for C!ongress to provide a HUD housing pro- 
gram for Indians. Well, I think we specifically provided something 
in 1962, if I remember correctly. Then, when CDBG was created in 
1974, the Indians were initially left out. As I recall, in order to cor- 
rect this, several yecurs later, we made clear that they were to be 
CDBG recipients which is how they ended up being funded through 
the Secretary's Discretionary Fund. Currently, Indian CDBG 
amounts to some $27 million annually. 

What are you going to do about this? 

Mr. DeluBovi. We are going to propose that Indian assistance be 
provided as a separate Indian program. It would be a separate line 
item in our budget submission. It would continue — the Indian por- 
tion would continue as it now does, but it would no longer be mixed 
into this slush fund of discretion. It would be separated and clearly 
directed to the purpose, as you pointed out, that is very well inten- 
tioned, and that we want to continue. 

But we can continue doing those good things without continuing 
to do them out of the Discreticmary Program. That is our intention. 

Chairman Gonzalez. Well, we want to make sure that we defi- 
nitely provide for Indian CDBGs. 

We do not want, with the bast of intentions, to do away with a 
program that essentially, from a programmatic standpoint, has 
worked. This bothers me quite a bit. 

So would a continuation of Indian CDBGs be incorporated in 
what you hope will be the secretary's legislative package? 

Mr. DeluBovi. Absolutelv. We intend to preserve those things 
that are working. We intend to build upon those successes and cast 
aside the things that didn't work or the things that discredited the 
program. 

Chairman Gonzalez. Mr. Hoagland? 

Mr. Hoagland. Thank you for recognizing me, Mr. Chairman. I 
want to thank the two of you for being here so long and enduring 
these questions. Particularly, I would like to thank Secretary 
Kemp for his recent trip to Omaha. We had a very constructive 
tour, I think, of our housing authority in Omaha. 

Secretary Kemp was in town for about a day or so and made a 
number of appearances. It was very beneficial, I think, to the hous- 
ing community in Nebraska. 

I've reviewed your plan prior to the hearing. I think it is a good 
plan and would like to let you know that I know many of us on 
this side of the aisle are here to help you implement it as quickly 
as possible. 

I think we have a lot to learn from the past, and I think you all 
have done a good job of putting together a plan that will help us 
avoid these sorts of problems in the future. 

My interest as a freshman member of this committee is, as much 
as anything else, to look to the future. In Omaha, we have a small 
community, small enough that it is the sort of community you can 
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really get your arms around. We do have some serious housing 
problems, some serious drug problems, some serious poverty prob- 
lems in Omaha. 

I would be interested in a nuts-and-bolts briefing from the two of 
you as to what kind of programs are available at HUD for the 
future, assuming the passage of your reorganization package, and 
what sort of programs we in Omaha should look towards appl3dng 
for that might be beneficial in helping us in our long-range goal of 
solving our housing problems and eradicating poverty in our part 
of Nebraska. 

Mr. DelliBovi, maybe you could go first and just give sort of a 
primer basic review of the kind of programs that communities the 
size of Omaha are eligible to apply for. 

Mr. DeluBovi. Well, we envision that certainly the programs in 
place will continue to meet the needs of public housing residents 
who live in publicly owned and publicly operated housing. We have 
proposed very little change in the comprehensive assistance pro- 
gram for those folks. 

We continue to believe in the strength of vouchers. We find that 
project-based certificates and vouchers led to abuses, though. We 
think the tenants should have the right to use those vouchers in 
the housing of their selection. 

We don't believe somebody who is a poor person who gets Feder- 
al assistance should be sentenced to living in a project which may 
become neglected. We have an example of that right here in Wash- 
ington, DC, at Tyler House, where poor people are forced to live in 
terrible conditions because the certificates they have are only 
usable in those particular projects. 

We see those basic programs continuing. Community Develop- 
ment Block Grant with the changes we have made, we believe 
those changes will encourage the kinds of activity that Mr. Wylie 
referred to and that I saw firsthand in Columbus. 

We also believe that the targeting of Community Development 
Block Grant funds more appropriately to public housing may do 
something about the tragedy we see in Cleveland, where there are 
thousands of run-down units of public housing and mismanage- 
ment. 

We want to be able to continue to provide technical assistance. 
The tragedy of homelessness continues to be high on our agenda. 
We want to match the vouchers with local services that are avail- 
able because we recognize it is not enough for a homeless person to 
just put a roof over their head and four walls around them. They 
are probably homeless because of some other crisis, some other 
problem. 

I was in Kansas City yesterday announcing a new pilot program 
with Senator Bond, which will take vouchers and marry them to 
local services, counseling, education, job training, day care where 
necessary, so people can put their lives together and get back on 
the road to the American dream that we all share. 

That is home ownership for as many Americans as is possible. 
We will continue to promote tenant ownership and tenant manage- 
ment of existing public housing. We recognize the committee's con- 
cern that we not eliminate all rental housing and eliminate the 
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availability of it. We believe we can help tenants manage the 
projects, manage their own lives and get to own their own housing. 

Those are l^ically the agenda items we have set forth. Of 
course, there are drugs. I am going to ask the general counsel^ Mr. 
Keating, to deal with that since that has been his special area of 
responsibility which the ScK^retary has designated for him to coordi- 
nate completely our anti-drug efforts in the department. 

Mr. KsATiNG. We would all be well served if we could duplicate 
Bob Armstrong, your housing authority director, throughout the 
United States. IT we had a Bob Armstrong in all 3,300 public hous- 
ing agencies in America, we would all be much better off. I know 
Secretary Kemp uses him as a symbol of how a properly run, prop- 
erly led, creatively run and led housing authority should be man- 
aged. 

One of the things Secretary Kemp did when he came to HUD 
was for the first time create a drug office, a drug policy office at 
HUD. He made the director of that office a lady by the name of 
Julie Fagan, who chaired the Communities for Drug Free Colorado 
program. Governor Romer's executive assistant in the Colorado ex- 
periment which was successful. 

We are now implementing the 1988 act, a requirement we have a 
clearing house, a requirement we have regional training. We have 
also, as a result of the experience of the S^retary requesting infor- 
mation from all 3,300 public housing agencies about what they are 
doing about drugs, are in the process of compiling a resource book 
of all the best and brightest ideas for the tenants to address and 
the public housing authorities to address the drug scoui^ge. 

The Scjcretary is very anxious that security be provided first to 
tenants, that public housing be drug free. The public people in 
public housing have the same rights as people in private housing to 
be rid of their drug dealing neighbors. 

First, he has waived the lease and grievance process in a number 
of States that have due process State court S3rstems for the eviction 
of tenants accused of drug and drug-related activities. We are in 
the process of trying to do the same thing in section 8 or subsidized 
housing. 

Throughout the United States repeatedly the Secretary empha- 
sized at the top of the list of six agendas a drug free environment 
and is aggressive in working with tenant groups, the neighborhood 
leaders, civic leaders, community leaders in attempting to address 
this problem. 

We anticipate in the very near term, we will have a much larger 
announcement bringing in the public sector, private sector. Mem- 
bers of Congress, community leaders to help us address this prob- 
lem. 

Mr. HoAGLAND. Thank you for your answer, Mr. Secretary. I 
know my time is up. 

I would like to visit with you about the free enterprise drug zone 
concept on how that might apply to Omaha. 

Thank you, Mr. Chairman. 

Chairman Gonzalez. Mr. Schumer. 

Mr. Schumer. Thank you, Mr. Chairman. Let me apologize for 
being late. I had a longstanding commitment in New York. 
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My questions will fall into two areas. First, I have one which 
really relates to the issue of dollars. I would say to Mr. Hoagland, 
the one construction prc^am that puts roofs over people's heads 
that was proposed here is the voucher program, a program I dis- 
agree with, but so be it. Let's have our disagreements. 

If in the next budget the administration requests the same 
amount of vouchers as this year, the city of Omaha will get on an 
appropriated basis about 47. There will be 47 households taken 
care of. 

I guess I would say to my good friend, the Under Secretary, and I 
would say it to the Secretary himself, for a year or almost a year, 
we have really welcomed the initiatives, the interest and the spot- 
light on housing that the Secretary has provided. But the ultimate 
t^t for the ScK^retary and for HUD is going to be can you get more 
dollars, because there is no way with all the reforms in the world, 
and they are important, that we are going to put roofs over peo- 
ple's heads without more dollars. 

I, for one, just being one Member, would say I am going to care- 
fully scrutinize the next budget that the President submits. And if 
we don't have more dollars, it is going to be very disappointing to 
the low- and moderate-income people who need housing, and I 
think it will make all of us think twice about how successful this 
administration is going to be in canying out all the words that we 
have heard. 

I would now like to get to the area of reform and then I will 
come back to the dollars. Again, as the Secretary knows, I think 
the Scjcretary has been terrific in the area of reform in terms of his 
outspokenness, in terms of his admitting a problem and trjdng to 
deal with it. But I am a little perplexed right now on a couple of 
scores. 

First, we don't have a legislative proposal from the Secretary, 
from HUD. It is optimistic at best and unrealistic at worst to 
expect the Congress to approve this unless we were to just be a 
rubber stamp within a month when we are going to leave here. 

I think the chairman has said he will make every effort to try. 
But it is going to be strategically difficult to get a package of re- 
forms through, put down on our desks on October 18, the earliest, 
when session is expected to end in November. 

That is maybe no one's fault, but this idea that, you know, we 
have to vote on them within 2 days of the proposed reforms is un- 
settling to me, even though I welcome the Secretary's work. So it 
leads to my question, of the 44 reforms proposed by HUD's own ad- 
mission, 17 could be administratively implemented. 

Our analysis or the analysis that I have here, is that another 
seven, what you call legislative. But there is no statute — nothing in 
the law that would prevent you from doing these administratively. 
They contain EFT-1, ETH-1, ETH-2, public disclosure of allocation 
and funding decisions, ETH-5, sunshine waiver of regulations, 
MRD-2, appointment of chief financial officer and comptroller of 
FHA. 

My analysis, it is pretty clear you could do those as well as the 
other 17 administratively and that would end up being the bulk of 
your package. Admittedly, if Secretary Kemp would move on, a 
future Secretary could undo them. 
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Instead of pounding the table and saying Congress has to do 
these within 3 weeks or 4 weeks, why don't you administratively 
implement them right now? 

Mr. DeluBovi. We are administratively implementing each and 
every one of them to the extent that we can. The 17 that we have 
identified, we are looking at all of the balance of them. 

If there is any one of the others or all of the others we can do 
administratively without legislation, we will do so. Some of them 
may require regulations and not legislation. However, we do be- 
lieve our job is not just to clean up HUD for the time that we are 
there, point of fact. 

We would not need legislation or add — we are going to run this 
thing right while we are there. But we are temporary tenants of 
these offices at 451 Seventh Street. It is important that we leave 
that institution running right and that it not be subject to abuse in 
the future. 

Mr. ScHUMER. Mr. Under Secretary, I understand that complete- 
ly. No one is sa3dng we shouldn't do these statutorily. If you can do 
the large msgority of them administratively, saying Congress has to 
do this by November 15, its adjournment date, we shouldn't do any- 
thing else. 

We can adopt them. I guess my question is how many of the 17 
you say have been administratively put into effect thus far? 

Mr. DeluBovi. We are acting as quickly and as immediately as 
we possibly can. I will supply for the record and exact breakdown 
of each of them and the status of each. Let me just point out that 
in no cases are we proceeding in the old way of doing business. 

We are beginning and we are at the threshold of a new fiscal 
year, so we intend to put sunshine on all of the funds that are ap- 
propriated and all of the funding rounds for fiscal vear 1990. We 
will implement each and every one of them as quickly as we can. 

Mr. ScHUMER. Do you have any time frame as to when any of 
them will be actually in effect? 

Mr. DeluBovi. We are in the process right now, for instance, on 
the chief financial officer, of beginning the efforts to recruit, of cre- 
ating that position, doing the internal job description work. We are 
about to sign a contract with the National Academy of Public Ad- 
ministration to help us design the structure of that organiz£^tion. 

So we are moving out on that one. We have begun reform in the 
area of discretionary and headquarters reserve funds that were left 
over. We have imposed competitive standards on all of the alloca- 
tions decisions that are underway. We have in the area of, one of 
the areas of questioning before your arrival here today was the 
statutory use in our legislation that would propose the measuring 
of low income tax beneflts with HUD program benefits. 

And our housing commissioner, Austin Fitts, has already begun 
to do that administratively with the funds that are now available. 
She began that effort I would say in June right after we became 
aware of that double-dipping problem. So we are acting on each 
and every one of them administratively as we can. 

Mr. ScHUMER. Let me ask you a question. Are there any of the 
major reforms that you continue — I mean I have given you a list 
here of the seven that I thought you listed as legislative. Maybe 
you just prefer to do it legislatively, but you could do it administra- 
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lively. Are there any (rf* the major forms that you proposed that 
you couldn't do without a statute? 

Maybe Mr. Keating should answer that. 

Mr. Keating. Mr. Chairman, I am afraid I can't say every one of 
them, but I can look, for example, at the ethics package and give 
you, for example, civil monetary penalties, ETH-7. Any penalty as- 
sociated with any of these, for example 

Mr. ScHUMER. All the penalties. 

Mr. Keating. Would require legislation. As the Under Secretary 
has indicated, a number of bankruptcy, CDBG, a number of those 
things will require program evaluation and amendments under 
management, rule-making under FHA. There would be a number. 

Mr. ScHUMER. A few of them. You agree most of them could be 
done administratively. Do you have any disagreement with those I 
mentioned? 

Mr. Keating. I would say a significant number of these can be 
done administratively. As Mr. DelliBovi indicated, we are running 
on a parallel track. We would like to permanentize this. This is the 
package that went to 0MB last night. We have a substance reform 
bill that we drafted in-house for the purpose of their review. 

Mr. ScHUMER. We have no disagreement that while the legisla- 
tive process, awaiting, of course, the submission of them to us, wins 
its way that a large number of them could be implemented by reg- 
ulation? 

Mr. Keating. We will attempt to 

Mr. ScHUMER. It is a large number? 

Mr. Keating. Yes. 

Mr. Schumer. It is a large number? 

Mr. Keating. Yes. 

Mr. Schumer. None of the ones I mentioned, at least, initially 
come to mind as having any problem doing them administratively? 

Mr. Keating. I don't thii^ so. 

Mr. DelliBovi. If I may comment, Mr. Schumer? 

Mr. Schumer. Yes. 

Mr. DelliBovl We would be more comfortable in a week to 10 
days after our assistant secretaries have been able to analyze each 
and every one of them. I have asked for a report from each of them 
telling me exactly that. 

If they can do it administratively, if not, why not. If it is a regu- 
lation, if it is a law 

Mr. Schumer. You will have to publish the regulations and 
await comment as well. So you can't do that immediately. But you 
know we are going to be out of session frotn Thanksgiving until the 
end of January. It takes a month or two for the process to get 
going. I don't ^ow it as a major barrier in at least getting most of 
them implemented. 

Mr. DelliBovi. We are not able to chtuige regulations while you 
are not in session. That will tie us up with regulatory package be- 
cause we require a time table of legislative days. That becomes 
very cumbersome. 

Mr. Schumer. Right. The next question does go back to the 
money issue. You have already indicated some of the things that 
will be in your new program, tJie budget submission. What are the 
odds that we will see more money in the housing functions in the 
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budget submitted by the President for fiscal year 1991 than we saw 
from fiscal year 1990? 

Mr. DeluBovi. Mr. Schumer, I am neither a betting man nor am 
I the Director of the 

Mr. Schumer. You are a very bright man, and I have known 
that for the 20 years we have known each other. 

Mr. DeluBovi. I am bri^t enough to know I shouldn't make the 
budget announcement. That is the President's prerogative in Feb- 
ruary. 

Mr. Schumer. Do we have a good chance of getting more money? 

Mr. DeluBovi. I believe we have an excellent chance of getting 
the money we need to get the job done. 

Mr. Schumer. That is a relief because I don't think you can do 
that. I don't think anyone, even Jack Kemp, can get that done. 

Mr. DeluBovi. The question really isn't just one of money. The 
question is the benefits that are provided. How many more families 
can you provide housing assistance to? What is, to me, so disap- 
pointing about the money that we have authorized and appropri- 
ated is that so many poor people see all this money being propagat- 
ed and they don't see any improvement in their lives. You see mil- 
lions of dollars allocated to public housing authorities in Cleveland 
and Washington, DC, and yet they can't turn a unit around and 
make it available. 

Mr. Schumer. You need both. But I want at least to say, to state 
for the record and give you folks notice, and I think there are a lot 
of my colleagues who agree with this, that if you don't have signifi- 
cantly more money, you are basically rearranging the deck chairs 
on the Titanic. We can argue about whether the vouchers work or 
not, we can argue about other things, but I don't think we can 
argue that for the millions of people who are unhoused, the $9 bil- 
lion or so of assisted housing in this year isn't enough, not even 
close to enough. 

I would be unrealistic to think next year you are going to lift it 
to the 30 or $40 billion you need to give each one of them help. My 
own point is I at least hope to focus the spotlight on money as well 
as the other issues. I hope you will be successful. 

One final question. Co-insurance, it seems to me that the co-in- 
surance program is basically unreformable; that because you gave 
such a large incentive up front that the profitability of the private 
co-insurer and the profitability, if you will, or the lack of loss that 
the Government would undertake don't match up. 

For instance, in the present co-insurance program, if the up-front 
fee is 5 percent and the private guy takes 20 percent, he or she 
could undertake five properties, have one of them fail, and still 
make money, whereas the Government, with those S€une five prop- 
erties and one failing would lose its shirt. And it seems to me that 
the only way to rectify that is to bring the fee down so low or the 
percentage that is insured privately so high that you won't get any 
takers. And my question is how do you overcome that dilemma? 

Mr. DeluBovi. We believe that co-insurance can be saved if we 
institute some very basic and sound business practices. 

Higher minimum capital requirements for the lenders, for in- 
stance, higher cash requirements for the developers, improved un- 
derwriting standards. Basically sharing the risk. 
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We have an internal task force that is working through that 
problem and about to make specific recommendations to the Secre- 
tary. 

We believe, as the Secretary mentioned earlier this morning, 
that no co-insurance program will mean no multihousing program. 

That co-insurance is providing a role and that we can save the 
program. We recommend there are going to be more losses. 

If we closed down the program, we would continue to incur sub- 
stantial losses. Conmiissioner Fitts is committed to bringing about 
the kinds of reforms that will enable us to stem the losses and still 
save the program. 

It is our analysis, because co-insurance is, or insurance is so vital 
to multifamily housing that we need to do everything that we pos- 
sibly can to resolve that dilemma. 

It is going to be a tough one, but our staff feels that it is a chal- 
lenge we can meet. 

Mr. ScHUMER. The mod rehab program, is eminently more sava- 
ble and reformable than the co-insurance program. I don't quite 
understand why the one has been slated for elimination when most 
of the problems in it were not the structural problems, but rather 
the political problems that we have all unfortunately seen too 
much of. 

Where it seems to me the co-insurance program problems are ba- 
sically structural. 

Mr. DelliBovi. In our reform package we will have a program to 
meet the needs of moderate rehabilitation. 

We certainly are cognizant of that need. We just do not believe 
that the existing program is one 

Mr. ScHUMER. You are not intending to say mod rehab will be 
replaced by, say, vouchers? I know the Secretary and you are look- 
ing for new approaches. We have had a stand off between the ad- 
ministration and Congress about vouchers. 

Every time they dismantie a program, they say they will replace 
it with vouchers. Vouchers don't biuld housing. 

I hope there will be a real program put in place as opposed to 
simply the fig leaf of saying we are replacing every program with 
vouchers. 

Mr. DelliBovi. The Secretary said repeatedly he does not want 
to be the Secretary of Vouchers. At the same time, we recognize 
that vouchers provide an increase in assistance to families in the 
housing assistance. 

If you look at the number of families being assisted, how many 
families were being assisted in 1981? It was about 3.1 million fami- 
lies. Today it is about 4.3 million largely because of families. 

We have more families receiving housing benefits today due to 
vouchers. Voudiers do not in themselves produce new units, but 
they do provide a revenue stream. 

We believe we can build in that revenue stream to provide the 
supply of housing that is necessary. 

Mr. ScHUBiBR. I would just say to the Under Secretary— I don't 
want to get into a contentious dispute on the facts here, but I 
would be surprised if there were more than 200,000 or 300,000 total 
vouchers outstanding. 
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Mr. DeluBovi. It is not just vouchers. It is vouchers, certificates, 
it is the whole basket of programs. The point really is when every- 
one talks about cuts in programs, they lose sight of the fact that 
most of the cuts were in a new construction program and that we 
do have more families benefiting from the Federal housing pro- 
grams, the entire basket of them. 

Vouchers, certificates, 202, whatever it is. That is a record that 
we are proud of at HUD, that our employees, most of whom are 
career people, who are not involved in any illegitimate activities. It 
is a record we take pride in and I think the committee should, too. 

More Americans are receiving housing benefits. We ought to rec- 
ognize that and not run away from that reality, which is good 
news. 

Mr. ScHUMER. I would say most of the reason more people are 
receiving housing has been because of the programs jp€issed both 
under the Nixon and Carter administrations in the 1970s, and they 
are still in there. 

The amount that has been added in the 1980s has been rather 
small. 

Furthermore, the 15-year programs, the section 8 certificates and 
section 8 program is all going to start expiring. 

That will undo the record that was stated before. I just hope you 
folks will call for renewal of those things even though they are 
fairly expensive. Otherwise we are going to see the actual numbers 
go down. 

Mr. DeluBovi. I don't know if we will call for complete renewal 
of the Nixon programs or Carter programs. 

Mr. ScHUMER. I am talking about storting in this fiscal year. 

Mr. DeluBovi. We are very concerned about expiring certifi- 
_cates. The administration is committed to the renewal of those ex- 
piring certificates. If you could read my lips, that would obviously 
mean there is going to have to be an increase in the amount of 
money that is requested in the budget. 

I didn't say it, but you understand that there is no way we can 
be committed, and we are, to that and run away from the price tag 
that is going to be required to renew those certificates. We are 
committed to renewing those expiring certificates. 

We are similarly going to be committed to developing programs 
that meet the need in tight markets, such as the one in your dis^ 
trict and my old neighborhood in Queens. We recognize that the ex- 
isting programs do not meet those needs and that something has to 
be devised. 

I might point out one of the things we see successful in Mr. 
Wylie's district is the use of CDBG money in neighborhoods like 
that. 

I certainly am hopeful that in our home town the citv officials 
will make better use of those available funds in neighborhoods like 
ours. I have telked to Commissioner Biderman about doing just 
that. 

Mr. ScHUMER. I don't want to keep this going on forever. I think 
it is good news you are going to extend the certificates. I read your 
lips, and that, too, is good news. CDBG has been cut and cut and 
cut. It is supposed to now cover so many programs, that is awfully 
hard to say new housing money will come out of them. 


49 

In New York the CDBG numey is spent very well and to good 
purpose. I, for one, we have been up and down that hill 9 years in a 
row now, too. 

We are not giving you housing money, take it out of CDBG. That 
is not satisfying. 

I am pleaised with both vour comments that the certificates will 
be renewed and secondly mat you will look for new programs that 
deal with housing problems in tight marketplaces. 

I thank the chairman and yield back my time. 

Chairman Gonzalez. Thank you. 

Mr. Wylie. 

Mr. Wylie. Thank you very much, Mr. Chairman. 

I am a voucher man, myself, Mr. Secretary. 

I think the point needs to be made following Mr. Schumer's 
statements that we have heard some excellent testimony this 
morning. 

It seems more clear than ever to this Member that we do need to 
move ahead quickly on a legislative package of reform. 

The Secretary has said that reform has to be a joint effort with 
Congress. Although out of the 44, 1 looked through here, I think 19 
of them probably could be administratively implemented and put 
into effect right away. 

You can correct me if I am wrong, but I think the Secretary was 
indicating even some of those, he felt, ought to be put in legislative 
language so other Secretaries wouldn't have the discretion neces-. 
sary to mess them up. If they are good reforms, maybe we ought to 
statutorize them. 

We have learned from GAO reports that the FHA insurance pro- 
gram, which is very dear to my heart, is still operating with anti- 
quated data equipment, as they said. You are quoted as sa3ring, Mr. 
DelliBovi, that the problem is not that FHA has bad systems, but 
the systems can't talk with each other and you need to put more 
dollars into the reform of this system. 

I realize money is tight, but I was thinking we could use the sav- 
ings from the section 235 refinancing for additional staff or updat- 
ing the computer system? 

Mr. DeluBovi. We have been fortunate thus far with the Appro- 
priations Conmiittee supporting the b^inning effort to design the 
system. Once we have the system designed, there is a tremendous 
lead time here. 

Once it is designed, it may be an issue in pa3ring for the equip- 
ment that is necessary. We are at the design stage now. 

We have adequate funds to carry out that activity. These are 
very complicated systems. You don't just go down to the local com- 
puter place and pull something off the shelf, and that is the diffi- 
culty that we face. There is long lead time to get this right. 

Mr. Wylie. Just throwing out an idea. I know you all take it into 
account. 

Thank you very much, Mr. Chairman. 

I think we have heard some very excellent testimony. 

Chairman Gonzalez. Thank you, Mr. Wylie, for your tremen- 
dous help. 

I did want to sum up by sa3dng that Mr. Schumer, I think, re- 
ferred to the money. Tliat is the fundamental question. As an ex- 
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ample, in order to fund the additional, or the renewal of certifi- 
cates, expiring certificates, we estimate that it will require an addi- 
tional $9 billion so that we do have very serious aspects of just that 
commitment alone with respect to the ftmding. 

The fact remains, though, when it is all said and done that in 
just these months of this year, 1989, this committee has received 
more cooperation. We have had extremely good communications 
than all of the 8 years of the previous administration. 

I think that is the truth. I wanted to express our gratitude for 
that. I have expressed it to the Scjcretary, but I think today's hear- 
ing caps it. 

We are now in the month of October, and we have had more 
interaction, more communication in just these 9 months or so than 
we have had in the past 8 years with the prior HUD administra- 
tian. 

So we want to thank you very much. You have gone above the 
call of duty. You have been very patient. We are very grateful, but 
as Mr. Wylie said, this hearing has produced very valuable infor- 
mation to help us in our legislative endeavors. 

So, thank you very much, sir. 

The hearing will stand adjourned until further call of the Chair. 

[Whereupon, at 1:50 p.m., the hearing adjourned.] 
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OPENING STATEMENT BY CONGRESSMAN RICHARD LEHMAN 

HOUSING SUBCOMMITTEE HEARING ON HUD REFORMS 

October 12, 1989 

MR. CHAIRMAN: I want to congratulate you on moving forward so 
quickly to enact housing refom legislation. I would also like 
to conmend Secreteury Kenp for being responsive on his watch and 
working to clean things up. We need to act now to Insure that 
the violations conmltted under the Reagan Administration are 
corrected, and that a scandal like this will not be repeated. 

Secreteury Kemp, the package you have put forward Is a good 
one. While many of the management and FHA reforms can be 
addressed administratively, your proposals to Improve ethics and 
end Influence peddling will require legislative action. I 
support your efforts to eliminate discretionary spending, and I 
believe your proposals to Impose fines on lenders who violate FHA 
or GNMA rules and to empower the Inspector General with supoena 
authority will put some enforcement behind HUD policies. I also 
agree that better oversight Is clearly a high priority and one 
which should be Implemented Immediately. 

I believe we have to keep in mind as we progress along this 
path that HUD reform is not the only housing issue which needs to 
be addressed. Chairman Gonzalez has sponsored H.R. 1180 which 
would reauthorize vital housing programs which have been greatly 
effective in meeting the housing needs in this country. The 
continuation and support of these programs should go hand in hand 
with HUD reform. 
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Despite the daily headlines exptosing more and more 
travesties at HUD during the Reagan years, it should be 
remembered that much of this results from the scarcity of funds 
created by the severe decline in the housing budget in the past 
eight years. HUD reform can not be successful without a 
revitalization of the housing programs needed to solve the 
housing problems currently going unmet. These progrsuns have 
worked successfully in the past, and should not suffer because of 
we€Jc administration, slack ethics, and poor oversight by an 
Administration aimed at eliminating them. I encourage the new 
HUD under Jack Keiqp to work with this Committee to not oply 
correct the mistakes of the past, but to isqprove the prospects 
for the future. 
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STATEMENT OF THE HONORABLE NANCY PELOSI 
SUBCOMMITTEE ON HOUSING AND COMMUNITY DEVELOPMENT 
HEARING ON KEMP HUD REFORM PROPOSAL 
OCTOBER 12, 1989 
MR. CHAIRMAN: I CC»fMEND YOU FOR HOLDING TODAY'S HEARING WHICH 
WILL ALLOW SECRETARY KEMP THE OPPORTUNITY TO EXPLAIN TO US IN 
PERSON HIS HUD REFORM PROPOSAL. I THANK SECRETARY KEMP FOR 
TAKING THE TIME TO APPEAR BEFORE US TODAY. 

I HAVE HAD AN OPPORTUNITY TO REVIEW THE HUD REFORM PACKAGE 
AND I FRANKLY AM CURIOUS AS TO WHY MANY OF THE SUGGESTED 
LEGISLATIVE CHANGES CANNOT BE MADE ADMINISTRATIVELY. I 
UNDERSTAND THAT SECRETARY KEMP HAS HAD HIS HANDS FULL TRYING TO 
CLEAN UP THE SCANDALS AT HUD, BUT I AM ALSO CONCERNED THAT LITTLE 
ATTENTION IS ACTUALLY BEING PAID TO ADDRESSING OUR NATION'S MANY 
HOUSING NEEDS. 

WITHIN THE HUD REFORM PACKAGE, I AM PARTICULARLY INTERESTED 
IN PROPOSALS TO INCREASE CDBG TARGETTING, AS WELL AS THE 
DEVELOPMENT OF ANTI-POVERTY STRATEGIES. I LOOK FORWARD TO THE 
SECRETARY'S ELABORATION ON THESE PLANS. 

LAST WEEKEND, TENS OF THOUSANDS OF PEOPLE PARTICIPATED IN 
THE HOUSING NOW MARCH TO EXPRESS THEIR INTEREST IN THE 
DEVELOPMENT AND FUNDING OF HOUSING INITIATIVES. NOW, WE HAVE 
BEEN PRESENTED WITH AN ELEGANTLY PACKAGED, COMPREHENSIVE HUD 
REFORM PACKAGE. WHERE DOES THAT LEAD US TO IN THE DEVELOPMENT OF 
HOUSING INITIATIVES? HUD REFORM IS CLEARLY NECESSARY, AND I 
WOULD SUGGEST THAT A ii j g OF IT CAN BE DONE BY THE SECRETARY 


WITHIN HIS OWN DEPARTMENT. ACTION ON HOUSING PROBLEMS IS ALSO 
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CLEARLY NECESSARY; HERE I WOULD SUGGEST THAT WE ARE ANXIOUSLY 
AWAITING THE SECRETARY'S NEWS ON WHAT HUD WILL DO TO ENCOURAGE 
DECENT AND AFFORDABLE HOUSING FOR ALL AMERICANS. THANK YOU. 
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STATEMENT OF SECRETART JACK KEMP 

BEFORE THE 

SUBCOMMITTEE ON HOUSING AND COMMUNITY DEVELOPMENT 

HOUSE COMMITTEE ON BANKING, FINANCE AND URBAN AFFAIRS 

OCTOBER 12, 1989 

Mr. Chairman, and member 8 of the Subcommittee. I appreciate 
having this opportunity to appear before the Subcommittee to 
discuss with you the comprehensive reform agenda I announced last 
vreek to root out mismanagement and systemic f la%irs in HUD 
programs . 

It is clear, Mr. Chairman, from your prompt scheduling of 
this hearing, that you share my sense of urgency about HUD 
reform. I look forward to %forking with you and other members of 
Congress to pass a legislative package of reforms that will, in 
essence "clear the decks", so that %^ can use the full resources 
of HUD to wage war on poverty, homelessness and despair. 

The President and I do not and will not tolerate the 
systemic flaws and the ethical misconduct at HUD which have 
allowed our programs to be abused for political purposes or 
personal gain at the expense of those in need. We will not allow 
HUD'S mission to be paralyzed. 

It has been three months to the day since I last testified 
before your Committee on the problems at HUD. On July 12, I made 
the statement that using the full resources of HUD to empower the 
poor, expand housing opportunity and promote economic growth 
could occur only if integrity, efficiency and fair play are 
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2 
returned to the Departaent of Housing and Urban Developnent. I 
said further that I itas determined that all HUD programs should 
operate without favoritism and for the fullest benefit of those 
in need. I said that I intended to administer HUD programs 
ccmpetitively and consistent with . statutory requironents , for 
their legitimate purpose. 

Mr. Chairman and members of the Subcommittee, these are the 
standards that we have applied to our rigorous review of the 
operations of all HUD programs. We believe that we have acted 
vigorously and correctly to end the abuses %diich have plagued 
HUD '8 programs. The American people need to have the confidence 
that the Department of Housing and Urban Developnent is both 
willing and able to move forward on an agenda to create 
opportunities for homeownership, jobs and hope in our nation's 
inner cities and distressed rural communities. 

Chairman Gonzales, I am gratified by the bipartisan spirit 
in which you and Chalmers liylie, and many other members of 
Congress have approached the past problems at HUD. Members of 
this Ccunmittee, including Marge Roukema, Chuck Schumer and Paul 
Kanjorski, as well as others in Congress, have made good and 
constructive proposals. Many of the proposals %^ have made in 
our reform package have drawn on those suggestions. We have also 
followed numerous recommendations made by HUD's Inspector 
General, the General Accounting Office, and HUD's many 
professional and dedicated employees, both career and non-career. 

I especially want to pay tribute to the team we have 
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assembled at HUD. Under Secretary Alfred DelliBovi, Assistant 
Secretary for Housing Austin Fitts, General Counsel Frank 
Keating, and all of the fine team that President Bush and I have 
assembled at HUD are capable and dedicated public servants of 
great integrity. This package is in many ways a reflection of 
their commitment to the goals and principles which are at the 
heart of HUD's mission. 

Mr. Chairman, some of the reforms which I proposed last week 
can be implemented unilaterally, and I will do so. Other changes 
will require legislative action, and the Administration will be 
transmitting draft legislation shortly. I look forward to 
working with Congress to enact these proposed legislative changes 
on an expedited basis. The various congressional revie%irs of HUD 
have been critical to the process of bringing our systemic and 
other shortcomings to light. And while I am certain that as vre 
continue to %fork together on further reforms that might be 
needed, we have sufficient information on many of our problems to 
take action now. I am confident that the spirit of bipartisan 
cooperation will continue as %^ attempt to match our %fords with 
action. 

The comprehensive reform package vre announced last week 
envisions reforms in three basic areas: ethics, management and 
finance and the Federal Housing Administration. While I will not 
go into detail on each of our nearly 60 reform initiatives, I 
want to talk at some length about the major reforms which will 
have to be implemented. 
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First, Ethics . Most of these proposed reforms will require 
legislative action. Integrity and fair play are essential to 
restoring confidence in HUD and to ensuring that the resources of 
the Federal government go to assist those who are most in need of 
our help. Many of HUD's %iorst problems exist because entirely 
too many people at HUD decided that the rules of fair play did 
not apply. Much of the %rork done by HUD's Inspector General 
documented that housing subsidies had been awarded to certain 
developers who paid huge fees to politically connected 
consultants and lobbyists, people who did little more than open 
doors and place phone calls. Need and merit as criteria for 
funding decisions gave way to greed and favoritism. 

The first reform in this package will establish a strict 
requirement that all consultants and lobbyists who represent 
those attempting to obtain grants f rem HUD must register with the 
Department. In addition, all those applying for funds will be 
required to disclose any fees paid to lobbyists, consultants or 
lawyers in connection with their application. In the past, 
politically connected consultants have received as much as 
$1,500 per unit to arrange funding awards in advance of public 
notice. This reform will subject would-be influence peddlers to 
full public scrutiny, and %fe will establish civil penalties for 
non-compliance . 

Because we learned that many past funding decisions vrere 
based on political influence rather than merit, %^ intend to 
require that from now on, all of HUD's housing and community 
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development assistance be allocated by formulas based on relative 
need through a competitive process, with objective criteria. 
• To reduce opportunities for abuse, it is essential that 
HUD'S business be conducted in the light of the sun. All funding 
decisions will be publicly announced and published quarterly in 
the Federal Register : all awards will be fully documented for all 
to inspect. This reform will ensure that the taxpayer will be 
able to hold HUD accountable for every dollar spent. 

A further "sunshine** proposal will be implemented in 
instances in which HUD program requirements need to be waived. 
In far too many instances, waivers and exceptions to HUD rules 
have turned into **black holes'* that %^re manipulated to maximize 
someone's financial gain. The result of such waivers can mean 
excessive costs that endanger both the project and FHA. In one 
case in Chicago, HUD officials allowed a developer to undertake 
certain actions that led to FHA financing of a high-rise luxury 
apartment complex in which some units rented for as much as 
$2,600 a month. The project failed and FHA was stuck with a 
$50 million claim. In the rare cases where waivers are 
legitimately required, they will henceforth require the approval 
of an appropriate assistant secretary, and they will be published 
in the Federal Register . 

Although there is some value to having a discretionary fund 
available to the Secretary, I have concluded that, in order to 
avoid both the appearance and reality of favoritism, the 
Secretary's Discretionary Funds for housing and community 
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developnent must be eliminated. We have no excuse for allocating 
scarce Federal resources on any other bases but need and merit. 
In the Bush Administration, and during my stewardship of this 
department, no decisions will be made at HUD for the political 
advantage or personal gain of anyone. 

Second, Management and Financial Reform. It has become 
painfully clear that HUD's managonent systems severely lacked 
anything resembling rigorous financial accountability. 
This created great difficulties in our ability to evaluate the 
financial health and effectiveness of many of our programs. 

Mr. Chairman, in recent testimony before your Committee, a 
representative of the General Accounting Office stated, "an 
important part of the solution to HUD/FHA's problems is to 
establish a Chief Financial Officer within HUD and a 
Comptroller within FHA. " 

He completely agree. I intend to create a new position of 
Chief Financial Officer, who will report directly to me and who 
will have the responsibility of overseeing HUD's financial 
operations. I will also appoint a Comptroller for the FHA. 
Moreover, I intend to contract for an independent management firm 
to identify structural and systemic problems and to recommend 
comprehensive reforms to strengthen the financial and managerial 
integrity of HUD programs. 

As in the case of HUD's closing agent embezzlement episodes, 
there was inadequate attention paid to reconciling of accounts, 
management reports and cash tracking. No one person at HUD below 
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the Secretarial level %fas accountable for making sure that the 
different program offices and computer systems were %iorking 
together to prevent fraud. Lack of accountability and 
responsibility will no longer be accepted as either reasons or 
excuses for poor financial management. 

I want to touch on t%fo proposed reforms which might be of 
particular interest — and perhaps concern — to the 
Subcommittee. First, we intend to propose an amendment to 
Section 7(o) of the Housing and Urban Development Act to permit 
more expeditious legislative review of all HUD regulations. 
While I recognize that the 7(o) process is a tool for oversight 
by the Banking Committees « existing procedures can subject HUD 
rules to extreme delays and, in light of our current reform 
initiatives, could hinder the Department's ability to institute 
necessary policy changes and statutory mandates. 

Second, vre propose to increase targeting requirements under 
the Community Development Block Grant (CDBG) program. We have- 
come to realize that CDBG does not always focus its precious 
resources on low- income people. Counties with desperate need for 
jobs and housing have instead, all too often, directed block 
grant f un^s to wealthy suburbs for amenities which they could 
vrell provide for themselves and which are not intended to be 
provided under the CDBG program. Currently, grantees are allowed 
to spend 40 percent of their block grant funds on activities 
that do not benefit low and moderate income people. Because of 
counting methods, even low and moderate income projects may 
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assist a high proportion of non-needy persons, but are credited 
as benefiting the poor 100 percent. Our reform %fould require 
that the counting nethod used to credit low-mod benefits reflect 
the actual proportion of low and moderate income persons 
benefiting from the project, the overall low-mod benefit 
targeting requirement be raised from 60 to 75 percent, and that 
more affluent communities be required to spend all of their funds 
on projects addressing the priority of assisting low and moderate 
income persons. 

To further ensure the goal of strictly targeting HUD's 
resources to those in need, I am asking Congress that up to one- 
half of one percent of all appropriations — approximately 
$100 million •^- for housing and community development be set 
aside for program monitoring and evaluation. I am also asking 
for more authority to recover misused government funds from HUD 
grantees. And we will continue the aggressive efforts of our 
Asset Recovery Strike Force under the direction of General 
Counsel Frank Keating, which has recovered nearly $4.5 million to 
date. 

Finally, the Federal Housing Administration . We have 
concluded that the FHA requires sweeping reform. FHA's 
accounting and financial records have been so poorly maintained 
that they are indecipherable. As a result, from 1974 until 
earlier this year, no audits of FHA's financial statements could 
be conducted. I intend to require the FHA to publish financial 
statements on a yearly basis. These will be compiled and audited 
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by independent accounting firms. 

FHA currently operates 47 different insurance programs and 
has $300 billion of insurance in force, yet it currently has only 
one actuary. We have comniissioned an independent actuarial 
analysis to help FHA managers assess the impact of changing 
economic conditions and other factors on the integrity of the 
fund. 

In addition, the FHA's accounts, which have been lumped 
together indiscriminately in the past, will be broken out program 
by program, region by region, beginning in 1991, so we can have 
an accurate basis for accountability and decisionmaking. 

In the past, because of our inability to judge %diether our 
programs %^re properly targeted, HUD was unable to recognize that 
program funds were often benefitting developers and consultants 
instead of those who needed them. 

Such is the case with the Title X program which was designed 
to provide FHA insurance for land development and intended to 
produce low-risk financing for builders who %fould develop housing 
for low and moderate income families. What was intended to be 
low-risk for builders and developers turn out to be high-risk for 
FHA. Half the Title X loans insured since 1977 have defaulted. 
Our largest Title X default was a California Country Club that 
included a $7 million golf course with an $8 million clubhouse, 
17 tennis courts, 2 swimming pools and a health spa. 

In July, I advised this Committee that I intended to 
eliminate Title X through rulemaking. I am now proposing what 
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some Menbors suggested was the more appropriate course — 
eliminating it through legislation. 

The FHA's single family insurance programs are the 
cornerstone of the Federal government's policy to meet the 
mortgage financing needs of low and moderate income families — 
those who will actually occupy their homes. FHA was never 
intended to create opportunities for profit by real estate 
speculators and "no money doKm" operators. Tet, while investors 
made up only 2.5 percent of new FHA policies last year, they 
accounted for 15 percent of the losses. There is one investor in 
Denver who defaulted on all 750 FHA homes he owned. To correct 
this abuse, private investors as %^11 as those who use FHA for 
second homes for vacation purposes will no longer be able to 
obtain FHA insured loans on these pr<^>erties. 

As everyone kno%^, abuses by private sector closing agents 
have been notorious. Our reforms will impose tough new standards 
on private sector entities such as closing agents, appraisers, 
lenders, servicers, and mortgage bankers, including requirements 
for licensing and bonding. 

We believe that the coinsurance program, if it is properly 
reformed and administered, can make a contribution to the 
development of affordable multi-family housing. I am 
restructuring the program by raising entry, capital and 
disclosure requirements for coinsurers in order to correct the 
problems which have been responsible for at least $1 billion in 
losses in the program. Another primary cause of coinsurance 
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losses was, purely and Bii^ly, the lack of will to enforce 
program requirements. I will insist on more stringent monitoring 
of this program by HUD managers. 

Finally, the layering of HUD subsidies, such as Section 8 
Moderate Rehabilitation and property disposition, on top of the 
subsidy provided for low-income housing development by the low- 
income housing tax credit has frequently resulted in huge and 
unwarranted profits for developers. We intend to stop the 
windfall profits that result from this form of double-dipping by 
tightening our procedures, in conjunction with legislative 
reforms in the reauthorization of the LITC, to ensure that scarce 
resources are used to maximize the number of units developed, 
rather than to subsidize consultants and developers. 

Mr. Chairman, these reforms, as a whole, represent a 
fundamental redirection of the Department of Housing and Urban 
Development — a redirection back to the poor and the tenants and 
the community-based nonprofits, and the wisdom, ingenuity and 
entrepreneurial spirit they demonstrate throughout our nation. 

Our package is intended to end the abuses which have plagued 
HUD programs and to regain the confidence of the American people. 
That is essential if we are to get back to the basic mission of 
HUD, which is to provide affordeible housing opportunities for all 
Americans . 

Mr. Chairman, our reforms are systemic and they involve 
improving checks and balances and accountability. But HUD is 
more than program rules and regulations. It is people, and the 
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reforms %^ are proposing will let the thousands of hard-%forkin9 
and dedicated men and %iomen at HUD get back to doing, on a full 
time basis, the job of delivering assistance fairly and 
responsibly to those who seek housing opportunity and the 
opportunity for a better life. 

In closing, Mr. Chairman, let me stress one more time how 
critical I consider these reforms to be. I ask your cooperation 
in considering these proposals on an urgent basis. Once that is 
done, we can go beyond reform and focus on the substance of 
housing issues. 
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Statement of Rep. Marge Roukema 

October 12, 1989 

Subcommittee Hearing with the Hon. Jack Kemp 

Mr. Chairman, thank you for calling this hearing so promptly, and my 
thanks also to Secretary Kemp for agreeing so quickly to meet with us, 
especially since I know how pressing his schedule is. 

The last several months have been difficult for all of us who are 
concerned about housing as one abuse after another has come to light. 
These have been examined by this Subcommittee and others. My sense is 
that we are coming to the end of the investigative phase of the scandal. 
There are two more phases which follow. 

First, there must be a thorough and vigorous investigation by HUD and the 
Justice Department into any possible criminal activities. I understand 
that this is occurring with many investigations now under way and a 
number of prosecutions which have already commenced. I can only 
encourage the Attorney General to make this a high priority and to 
continue to pursue this in an aggressive manner. 

Second, this Subcommittee must consider essential legislative reforms, 
and provide a house cleaning, if you will. That is our responsibility, 
and that is why we are here today. 

Several proposals have already been introduced in the Congress. The 
Senate has already approved legislation dealing with lobby disclosure. 
The Chairman of the Employment and Housing Subcommittee (Mr. Lantos) has 
also introduced such legislation. The Gentleman from New York (Mr. 
Schumer) has introduced a couple of bills. And I have introduced 
legislation of my own to reform programs and procedures at HUD. 

As I said at the time I introduced my bill, this is one of many 
proposals, and I look forward to working with my colleagues, with the 
Secretary and his people to enact a comprehensive bill which will deal 
effectively with the potential for abuse and corruption. We need a bill 
that will be more than mere cosmetics, one that will be administratively 
sound but not unreasonably burdensome for the Department. I am confident 
that, working together, we can produce legislation that is faithful to 
our Constitutional responsibility to represent and protect the public 
trust. 

Since the introduction of my bill, the Secretary has announced his reform 
proposals. It is an impressive package, and I commend him for it. 

Mr. Chairman, at this time I would just like to say something about 
Secretary Kemp. No Cabinet Secretary ever inherited a bigger or more 
complex set of problems. This Secretary of HUD faced those problems 
squarely and brought them out into the open. Under the most difficult of 
circumstances, he has acted responsibly, as a true public servant in a 
non-partisand manner. Now he has brought us a package of recommendations 
which are serious and responsive, and I look forward to today's 
discussion of the proposals. 

I was particularly pleased to see the following recommendations from the 
Secretary: mandatory disclosure of consultant activities, strengthening 
the authority of the Inspector General, and creation of a Chief Financial 
Officer at HUD. All of these were major provisions in the bill which I 
had introduced, so, naturally, I was encouraged to see them in the 
Department's package. 


69 


In closingf Mr. Chairman, I would just like to reiterate my desire to 
work with you and with the Secretary to produce a reform bill as quickly 
as possible. The Secretary helps us enormously along that road with his 
proposals and by appearing here today. Thank you, Mr. Chairman. 
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U.S. HOUSE OF REPRESENTATIVES 

SUKOMMnrS ON HOUSMMS AND COMMUNmr 


WTMi 
COMMITTEE ON BANKMG. FINANCC AND URBAN AFFAMS 


212tlUTC 

WASHM6T0N. DC 20815-60S2 



October 5, 1989 


Honorable Toa Lantos 
Chairaan, Subcomittee on 

Eaployaent and Housing 
Conaittee on Government Operations 
U. S. House of Representatives 
B349A Raybum House Office Building 
Washington, D.C. 20515 

Dear Tob: 

Enclosed for your consideration is the HUD Inspector 
General's report and audit of the Section 8 Project-Based Certificate 
Progran completed at ay request pursuant to ay June 24, 1988, letter 
to the Inspector General. Here again the Inspector General has found 
that the Reagan/Pierce/HUD has engaged in the same type of misuse of 
an important HUD program that was found to be the case in his earlier 
report on the Section 8 Moderate Rehabilitation Program. 

As you know, on Tuesday, October 3, Secretary Kemp announced 
a series of actions that he intends to take to clean up or as he 
states it, "clear the decks'* at HUD. Many of his recommendations 
will involve statutory changes and will require action by my 
Subcommittee and the full Committee to give Secretary Kemp the tools 
he needs to clean up the Department. 

As the Committee of legislative jurisdiction, my Committee 
will hear from Secretary Kemp on his justifications for the 
legislative changes that he believes necessary to assist him in 
dealing with these scandals. I would strongly urge you to continue 
your superb investigative efforts that will define the extent of the 
swamp in which the Pierce/HUD regime has left the Department. We on 
the legislative Committee will consider the legislative changes to 
repair the disaster areas in which HUD finds itself. With the 
Government Operations and Banking Committees working together, I 
believe that we can have HUD back serving the public interests 
instead of private interests. 


Sincembly 



Henry B. Gonzalez 
Chairman 
Enc. 

GM:jr 
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REVIEW OF SECTION 8 EXISTING 

CERTIFICATE PROGRAM FUND ALLOCATIONS 

FISCAL TEARS 1988 AND 1989 

90-TS-203-0001 

October 3, 1989 
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October 3, 1989 


90-TS-203-0001 


C. Austin Fitts, Assistant Sscretaxy for Housing - 
Fsdsral Hbusing Coanissioner, H 


^^X&kcSrGj^SSf, Assis' 


Assistant Inspector Gsnsral for Audit, ZA 


RAvieir of Saction 8 Existing Certificate Prograa Fund 
Allocations - Fiscal Tears 1988 and 1989 

In response to a request from Henry B. Gonzalez, Chairman of the 
House Subccesattee on Housing and CoBmunity Developnent, %fe re- 
viewed the fund allocation process for the Section 8 Existing 
Certificate prograa for Fiscal Tears (FT) 1988 and 1989. The 
prinary purpose of the review was to determine the basis for 
funding allocations and to ascertain the possible iapact on the 
li^leaentation of the Project Based Assistance (PBA) coaponent of 
the Section 8 Prograa. Our review encoapassed the funding deci- 
sions aade through Deceaber, 1988. 

ne concluded that the Headquarters Reserve funding allocation 
process lacked accountability and was not adequately docuaented. 
Consequently, we %fere unable to deteraine id&ether the PHAs se- 
lected %fere awarded Certificates strictly on aerit or because of 
influence by Headquarters and Regional Office officials. For 
example, certain Regional Adainistrators advised that HUD 
Headquarters officials and staff influenced their requests for 
Headquarters Reserve funding and in soae cases suggested how to 
use Fair Share allocations for specific PHAs. 

Ito aade five recoaaendations to upgrade the adainistrative and 
aanageaent controls governing the funding allocation process. On 
May 17, 1989, the General Deputy Assistant Secretary agreed to 
l^leaent the draft report recoaaendations and li^rove the fund- 
ing allocation process by issuing written instructions to PHAs 
and HDD Field Offices, establishing a standardized rating systea 
for Headquarters Reserve funding allocations and providing Field 
Offices the ability to allocate funds in reasonable ways con- 
sistent with regulatory and statutory provisions and sound 
adainistrative practices. As a result, none of the reaaining 
unallocated FT 1989 Certificates will be funded through 
Headquarters Reserve. 
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Within 60 days, please furnish this office, for each recn— snrla- 
tion cited in the report, a status report ont <l)''the clearance 
action taken; (2) the proposed clearance action and the date to 
be coapletedi or (3) why action is not considered necessary. 
Also, please furnish us copies of any correspondence or direc- 
tives issued because of this report. 

Should your staff have any questions, please have them contact 
Chris Greer, Assistant Inspector General for Audit at 755-6364. 


ii 
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macDTivB smmART 

Vte rvTlewed the allocatioa process for Section 8 Bxisting 
Certificates for FT 1988 and 1989. Our review encoapassed all 
funding decisions aade through December, 1988. The xevieir was 
initiated in response to a request from Henry B. Gonsales, 
Ch a ira a n of the Bouse Suhrnilttee on Hdusing and Cr— unity 
Developnent. We focused attention on the process used to allo- 
cate funds and on the inpact the fund allocations had on a Public 
Housing Authority's (PHJl) ability to iiBpleaent the Project Based 
Assistance (PBA) coaponent of the Section 8 Prograa. 

Specific concerns raised by Chairaan Gonzales were that HDD is 
allocating Section 8 Bxisting Certificates on the basis of inside 
inforaation, favoritisa, and political bias. His concern is that 
aeager Federal housing assistance funds be allocated on the basis 
of local need for housing, not on the private coaaitaent of cer- 
tain developers and housing authorities aay have received froa 
HUD officials outside the legitiaate procureaent process. Public 
Housing Authorities have been approached by developers who claia 
they have an inside track to an allocation of Section 8 Bxisting 
Certificates if the PHA will be willing to work with that partic- 
ular developer in exercising the discre-tionary project-based 
approach peraitted by the 1987 Act. 

ne concluded that the Headquarters Reserve funding allocation 
process lacked accountability and was not adequately docuaented. 
There was no criteria established to rate and rank PHA requests 
received for funding, or docuaentation supporting the selection 
of one PHA over anothe r . Moreover, the availability of 
Headquarters Reserve funding allocations was not foraally 
advertised. Those PHAs who Icnew the process of sending a request 
directly to Headquarters received a distinct advantage over other 
PHAs not knowledgeable of the process. All Regional Adainistra- 
tors provided a reconaended list of PHAs for Headquarters Reserve 
funding allocations. However, five Regional Adainistrators 
advised us that the decision to include aany of the specific PHAs 
was influenced by Headquarters inquiries. Seven funding deci- 
sions %fere not fully docuaented to show coapliance with HDD 
Regulations (24 CFR 791.403) \rhLch describe six specific types 
of uses for Headquarters Reserve funds. 

Generally the fair share allocations %fere coapleted in an 
equitable aanner in accord with prograa requirements and local 
needs. However, there %fere indicators that Headquarters 
officials/staff contacted Regional Offices and suggested that 
specific PHAs receive fund allocations. This occurred at two 
Regions. 

Our revieirs at PHAs regarding the intended use for the funding 
allocations showed that scae PHAs had specific projects targeted 
for Project Based Assistance (PBA). In several cases, PHAs were 

iii 
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approaelMd bf dmwmlapmrm and/or foxaar HOD officials (prior to 
tho aMuding of tho funding allocations) rogarding *tlis potontial 
lamm of Cartificata allocations as PBA. Haadqoartar's officials 
adrisad that it is noxsal for dovalopars to contact PHAs. Hsvar- 
thalass, \m baliova tha infozaal procass usad craatad parcaption 
and intarpratation problaas as to wliy cartain PHAs wars fundad. 

Ha proTidad fiva spacific racosHMndations to ovaxccna tha currant 
■anaganant control waaknassas. Policias and procaduras should ba 
adoptad to upgrada accountability and docuaantation raquiraaants . 
Claar guidanca naads to ba dovalopad and cr—imicatad to appro- 
priata staff regarding tha propar roles that HDD staff and PHU 
staff should play in the funding allocation process. 

We provided our draft report to the General Deputy Assistant 
Secretary for Housing on J^il 20, 1989. Proapt action was 
initiated and on May 17, 1989, he fully responded to our draft 
report and recrwniiilntions . In the response he agreed to imp r ove 
the funding allocation process by ia^leaenting the five 
reccsBiendations • His response also indicated that certain 
factual errors nay exist in the draft report. Accordingly, %fe 
provided the draft report to the former Assistant Secretary and 
on June 13, 1989, he provided a written response. Based on the 
response, the draft report was revised to include new information 
which was not provided to us during our review. On August 14, 
1989, a meeting wlb held with the former Assistant Secretary to 
discuss the revised draft report. We have included pertinent 
comments of HOD officials and the former Assistant Secretary as 
we deem appropriate. 


iv 
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RBVIEH OF THB SECTION B BZX8TISG 
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B. Distribution 23 
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IMTHWWIIfll 


rair-fiharit Alloeatiotf 

Saction 213(d) of the Hoosing and CoHnmlty Dsvalopnant Act of 
1974 pxovidec for the fair-sharing of contract and bndgat author- 
ity for housing assistance. Consequently, unless specifically 
waived each year by annual appropriations acts, HDD fair shares 
assisted housing funding authority to Regional Administrators or 
directly to Field Office Managers who in turn allocate such 
authority within their jurisdictions. For FT 1988, Congress 
approved a waiver to Section 213(d) of the Act, aaking the 
Regulations 791.403 (b) non-effective. In FT 1989, conpliance 
with the Regulations %fas not %#aived. 

The fair share calculations are performed by the Office of the 
Assistant Secretary for Policy Development and Research (PD&R) . 
That Office determines the relative need for lower-inccme housing 
assistance in each HDD Field Office jurisdiction. To the extent 
practicable, this determination is based on the most recent 
national census data available relating to population, poverty, 
housing overcrowding, housing vacancies, amount of substandard 
housing and other relevant measurable conditions. PD&R then 
develops a separate housing needs percentage for both metro- 
politan and nonmetropolitan portions of each Field Office juris- 
diction, adjusted to reflect the relative cost of providing 
housing among the Field Office jurisdictions. 

The Office of the Assistant Secretary for Bousing - FHA.. 
Coomiasioner then determines the amount of contract and budget 
authority that is to be allocated. This determination is based 
on any unreserved contract and budget authority available from 
prior fiscal years, as %#ell as newly appropriated authority. 
Prior to FT 1989, HDD was required to allocate, on a nationwide 
basis, at least 20 percent, but not more than 25 percent of the 
contract authority available during the fiscal year for use in 
nonmetropolitan areas. This allocation is set forth in an annual 
Fund Assignment Plan. 

Headouarters Regervi> Allocaniona 

Pursuant to Section 213(d)(4) of the Housing and Community 
Development Act of 1974, the Secretary may retain up to 
15 percent of available contract authority for assisted housing 
for subsequent allocation to specific areas and communities. 
This is referred to as the Secretary's discretionary fund or the 
Headquarters Reserve. These discretionary or reserve funds may 
be used only for the following! 
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1) Uftforseeable housing nmrndm, •sMcially tlios« brouglit on 
by natural diaaatars or apocial ralocatioa raqniraaanta; 

2) Support for tha naada of tha handicappad or for ainority 
antarprisa; 

3) Providing for assistad housing as a raault of tha 
sattlaaant of litigation 

4) Saall rasaarch and daaonatration projacts; 

5) Lowar-incona housing naada dascribad in Bousing 
Assistanca Plans, including activitias carried out 
undar an araawida housing plan; 

6) Innovativa housing prograaa or altamativa aathoda for 
■aeting lowar-inccna housing naada a ppr oved by tha 
appropriate Assistant Secretary, including assistanca 
for infrastructure in connection with the Indian 
Housing Prograa. 

the 15 percent Headquarters Reserve need not be applied to each 
particular prograa conprising tha total authority available for 
housing assistance. Rather, it may be based on the total con- 
tract authority available for housing aasistanca (i.e. Section 8, 
Section 202, PKA development, etc). However, it should be noted 
that the balance of available authority, after computation of the 
Headquarters Reserve, is not all earmarked for fair-sharing. 
Rather, a portion of the authority is set aside for such items aa 
contract amendments, property disposition, loan management, 
voucher renewals, PH damolitiona, etc. 

The Section 8 Existing Certificates for Fiscal Tears 1988 and 
1989 %ieres 

CCTTiriCATES FT 1988 FT 1989 

Fair Share 7800 7119 

Headquarters Reserve 1459 9632 

Other 646 1S83 

Total 9905 18,334 

On December 28, 1988, the FT 1989 fund assignments for 11,188 of 
the 18,334 units %fere made. The Regional Offices ware allocated 
4,769 units from the Headquarters Reserve and 6,419 units from 
Fair Share. 
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Sdction 8(d)(2) of tte ItoitMl States Bousing Act of 1937, as 
•m mn dimd hf Soctioa 148 of tlia Bousing and Ci—milty Dsvolopnent 
Act of 1987 approved Fabruary 5, 1988, concaxns the attachaant of 
Section 8 Assistance to esisting stxnctujces and newly constructed 
atxuctnzes. The aaendeent specifically requires the Secretary to 
use anthority pceriously provided by law to alloir a PHA, at its 
sole discretion, to inpleemit Project Based Assistance (PBA) • 
The PBA prograa provides thet a PBA nay choose to attach up to 15 
percent of its Section 8 Bxisting Certificate universe to spe- 
cific projects. 

On January 5, 1989, the forsMr Assistant Secretary for Bousing 
issued a e sM nmn d ue to all Regional Adainistrators and Field 
Office Msnagers to clarify the Department's position regarding 
Section 8 Certificate allocations. The nssMranduB provided! 

*I want to stress that no new funds are being provided 
expressly for the project-based ccaponent of the Certificate 
Prograa . . . . • 

"FBAs Bust be clearly advised that there is no separate 
funding for the Project Based Certificate Prograa and 
requests for such funding to Beadquarters or Field Offices 
are in^propriate." 

Specific requirsMsnts for io^leaenting and adninistering the PBA 
are contained in the Section 8 Certificate Prograa - PBA Interiji 
Rule published on January 4, 1989. 

B. OBJECTIVES AMD fiP«PR 

The review objectives were tot determine whether BOD allocated 
Section 8 Certificates in confomance with established regula- 
tions and procedures, and, evaluate the impact fund allocations 
had on the Public BOusing Authorities' ability to liaplenMnt the 
new PBA cd^onent of the Section 8 Program. 

Our review consisted of interviews with Beadquarters Officials, 
Regional Administrators, and Field Office Banagers and staff, and 
PBA Executive Directors; a review of program regulations; and an 
analysis of supporting documents for the Section 8 Certificate 
allocations for FTs 1988 and 1989. The review was performed 
between February and August 1989 and covered funding decisions 
through December, 1988. We conducted the survey using generally 
accepted government auditing standards. 
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Iteanlf of Siirw 

A. Finding and RaconmendatiQM 

Finding 1 - Iteed to lamrove Tha Aceonntiabliltiv and Documantation 
For Funding Alloeationa 

The Headquarters Reserve funding allocation process lacked 
accountability and tias not adequately documented. There was no 
criteria established to rate and rank PHA requests received for 
funding, or docuaentation supporting the selection of one PHA 
over another. Moreover, the availability of Headquarters Reserve 
funding allocations units was not formally advertised. Those 
PHAs who knew the process of sending a request directly to 
Headquarters received a distinct advantage over other PHAs not 
knowledgeable of the process. All Regional Administrators 
provided a recommended list of PHAs for Headquarters Reserve 
funding allocations. However, five Regional Administrators 
advised us that the decision to include many of the specific PHAs 
was influenced by Headquarters inquiries. Seven funding deci- 
sions were not fully documented to show compliance with HDD 
Regulations (24 CFR 791.403) which describe six specific types 
of uses for Headquarters Reserve funds. 

Generally the fair share allocations %fere completed in an 
equitable manner in accord with program requirements and local 
needs. However, there %fere indicators that Headquarters 
officials/staff contacted Regional Offices and suggested that 
specific PHAs receive fund allocations. This occurred at two 
Regions. 

The following two sections discuss general and specific problems 
concerning funding selections from the Headquarters Reserve and 
Fair Share allocations. 

a. Headouartera Reaerve 

The regulations for Certificates governing the Headquarters 
Reserve allocation process are in 24 CFR Section 791.403(b) 
(refer to Background Section, page 1). Based on the regulations 
the Assistant Secretary for Housing is authorized to allocate up 
to 15 percent of contract and budget authority in any fiscal year 
on a discretionary basis. The Headquarters Reserve funding 
allocation process for FT 1988 and FT 1989 were not formally 
announced via memoranda or other instructions. Details con- 
cerning the amounts of funding available or the methods and 
criteria for making funding decisions were not communicated 
in any systematic fashion. 
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«• int^rrimmd thm toamr Assistant Sscretai^r ab^ Bsadquarti^s 
staff rssponsibls for the Ssctioa 8 Csrtif icats -prcfgraa and staff 
rasponsibls for asscsd^ling data in support of funding decisions. 
Additionally, ws intervieiisd tho Regional Administrators and 
Regional Boosing staff at the 10 Regional Offices, lie contacted 
the Bxecutive Directors or staff at the PHAs receiving 
Headquarters Reserve funding allocations during FT 1988 (10 PHAs) 
and FT 1989 (46 PHAs). 

For the 10 PHAs funded in FT 1988 the only docuaentation provided 
to support the funding decisions were PKA requests to Headquarters. 
Our analysis of the request letters disclosed that the basis for 
requesting the Certificates was a shortage of housing. We 
believe that aost PHAs have similar housing shortages as these 
ten PHAs. The former Assistant Secretary advised that his deci- 
sions were based on a housing need or a litigation settlement. 

Headquarters provided us with a document outlining the Funding 
Decision and Chronology process followed in selecting PHAs funded 
from the FT 89 Headquarters Reserve. Our review of the process 
for allocating Headquarters Reserve Certificates shows that it 
did not meet the requirements for accountability because of a 
lack of documentation. 

HDD allocated a total of $279 million of budget authority from 
the Headquarters Reserve for FT 1988 and FT 1989. The funding 
plan prepared in October 1988 by the Office of Housing for FT 
1989 provided more than 52 percent of the total Section 8 
Existing Certificates to be allocated from the Headquarters 
Reserve. He believe that a commitment of Federal funds of this 
■agnitude should require more than an informal process, i.e.. 
documentation, criteria, and rationale for the decisions. 

A legal opinion was requested by the former Assistant Secretary 
regarding the distribution of Headquarters Reserve and cci^liance 
with Section 213(d) requirements for FT 1989 allocations. On 
Hoveaber 8, 1988, the Assistant General Counsel, Assisted Housing 
Division, provided an opinion on the use of Certificates from the 
Headquarters Reserve. The opinion states in parti 

"Certificates or other DSH Act funds in the Reserve may 
only be used for one of six purposes specified in the 
statute and program regulation (section 791.403(B)). 
There are no other program restrictions on the specific 
purposes for which the Reserve Certificate funds may be 
used (within the universe of uses allowed under the 
statute and program regulations). There are also no 
required procedures for allocation of the funds as 
between authorized uses of Reserve funds, or for 
geographical distribution of the funds. The ultimate 
determination on the purposes for which the funds will be 
used rests in the discretion of the Assistant Secretary, 


82 


■Q long a« thara !■ m valid adainigtrafciv ba«i« for tiha 
£il2iSft. " (undarscorlng provided) 


"Td support your daclsion on use of Certificate or other 
Reserve funds, the infonnal administrative record should 
be sufficient to show that the selected use is within one 
of the six statutory purposes, and that the decision to 
use the funds for the selected use is reasonable (not 
'arbitrary and capricious ' ) • " 

The opinion did not require a process for docuaentation and 
accountability. However, %fe believe the opinion provided suf- 
ficient guidance that the decision-making process should not be 
aj^itrary and capricious, hence a means for selection should 
exist. 

Headquarters officials advised that the Regional Offices %fere not 
requested to include any PKA or "specific projects" on their list 
of irecommendationa for the FT 1989 allocations. Regional Offices 
%fere requested to give input or recommendations, either negative 
or positive, as to each PHA being considered. 

From November 3 to November 17, 1988, Headquarters Staff 
Assistants began calling the Regional Administrators (RAs) to 
seek field input on requests for funding from the Headquarters 
Reserve. Using this process of calling each Regional 
Administrator created perception and interpretation problems. 
Five Regions advised they considered these requests to mean that 
specific PHAs %fere already approved for funding and they %fere to 
provide support for the decision. 

A former Staff Assistant to the former Assistant Secretary 
advised that in late October or early November, 1988, the former 
Assistant Secretary provided a stack of PHA requests, with 
instructions to contact each Regional Office in an atten^t to 
determine which PHAs %fere eligible and deserving of funding. The 
former Assistant Secretary advised that the number of PHAs 
considered for FT 1989 funding was derived from the Regional 
Administrator's recommended lists and PHA requests. There was a 
total of 94 PHAs considered for the FT 1989 Headquarters Reserve. 
We believe there are a greater number of PHAs with the same type 
of needs as the 94 P^As considered. 

The Regional Administrators' lists of recommended PHAs to the 
Assistant Secretary %fere received within a few days of the 
request (November 3, 1988) which raises questions on the 
con^leteness and fairness of the process. In addition, moat 
Regional Administrator's responses stated that the PHAs met 
criteria number 5, lower-income housing needs described in HAPs. 
Our analysis of the 46 PHAs funded in FT 1989 shows that 44 PHAs 
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^mrm on tte Wri-— mltd List proridad hf Ragional AdBinistratoxs. 
Thar* WM soa^ typs of docoMiitatioii providad by tte Itegional 
AdidAistrators to iadicato that 39 PHAs aat om of th* six 
regulatory critariat 

CrttMim t 9t num 

1 2 

2 4 
5 i2 

22 

Seven PHAs lacked docnaentation shoiring idiich regulatory criteria 
was eet. The foraer Assistant Secretary and Headquarters 
Officials advised that the PHAs selected aet one of the six 
regulatory criteria and the purpose of the Headquarter 's staff 
calls to Regional Adeinistrators was to assure one of the six 
criteria was aet. Howerer, the criteria is very general in 
nature, such as, does the rnaaiintty have a HAP or an areawide 
housing assistance plan. By following this process. Headquarters 
was able to state that the selections aet the regulations. The 
problem with this inforaal process is that it lacks accounta- 
bility and docuaentation. lie do not believe that Congress 
intended total discretion without accountability for the use of 
the Headquarters Reserve. 

Five Regional Adainistrators provided their interpretations of 
the inforaal process used to allocate Headquarters Reserve 
Certificates! 

Btgjon I 

The foraer Regional Adainistrator advised that he signed 
the letter based on a request by the Region's Director of 
Housing and he had no other information as to %fhy the PHAs 
would be funded. The Director of Housing advised that 
Headquarters needed Region I's endorseaent of the PHAs. He 
advised that a foraer staff assistant to the foraer 
Assistant Secretary called the Region and identified three 
of the four PHAs to be included in the the Region's request 
letter. 

The Regional Adainistrator advised that the foraer Assistant 
Secretary's Staff Assistant telephoned and told the Region 
that before certain PHAs could be funded Headquarters needed 
a letter froa Region IV indicating that the PHAs should be 
funded. The Staff Assistant did not say that these PHAs 
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iffould IM funded, bat iaplied that thmy would b« funded. 
These PHAs tiere selected in Headquarters without any input 
fron the Region or Field Offices other than the telephone 
request for a justification for funding the PHJks. The 
Regional AdadJiistrator stated that he supports the funding 
of these PHIks because he would support any PHU in Region ZV 
getting acre Section 8 Certificates. 

The Regional Administrator advised that on nuaerous 
occasions during the latter part of 1988 the former 
Assistant Secretary's staff contacted the Region relative to 
the selection of PHAs for the Section 8 Certificate Program 
Headquarters Reserve fund allocation process. The calls 
from Headquarters involved the selection of five (5) PHAs. 
The calls were initiated by the Headquarters staff and 
tended to involve questioning as to the strengths and 
weaknesses of each PHA as a candidate for Section 8 
certificates. Consequently Headquarters %iould recommend 
PHAs for Section 8 certificates and contact the Region to 
confirm that the particular PHA had the demonstrated 
capacity to successfully administer the additional units. 
The Region was asked to verify whether the need for such 
units existed in the community. The Regional Administrator 
recomended the 5 PHAs. 


Reoion VTTT 

The former Regional Administrator advised that he received 
a call from a Staff Assistant to the former Assistant 
Secretary on November 4, 1988. The Staff Assistant advised 
that Section 8 certificates were being allocated from 
Headquarters to the North Dakota Housing Authority (NDHA) 
and the Ogden Housing Authority. After conversation with the 
Staff Assistant, the Regional Administrator met with the 
Housing Programs Branch Chief and the Director of Public 
Housing to discuss the merits of NDHA and Ogden Housing 
Authority. Both felt the housing authorities were deserving 
of the certificates and on that same day the memorandum was 
sent to Headquarters. It should be noted that Headquarters 
did not select the North Dakota Housing Authority for 
funding. 

Region TT 

The Regional Administrator advised that he had a series 
of conversations with the former Assistant Secretary for 
Housing and with Staff Assistants concerning the allocations 
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of section 8 cwtifictttM daring tto 1988 «iid 1989 
allocations. Tte anbatanc# of the tml9jphotm dalla vas 
to ask ths Ragion to prapara letters for spacif iad PHAs 
idantifying a naad ayistad and HAP coaplianca (tha parti- 
cular PHA vas always spacif iad and no aantion of specific 
projects occurred) • It vas the Assistant Secretary idio 
detexBined the aajority of Public Rousing Authorities that 
ware allocated units. 


The foxBsr Assistant Secretary advised it is clear, from the 
adBinistrative record that each Regional Adainistrator had the 
opportunity to agree or disagree on any given PHA which had 
written for consideration, and in fact several Regional 
Administrators supplemented the list by adding other PHAs. lie 
believe that without adequate documentation, there is no way to 
evaluate the reaaonablaness of these decisions. 

Appendix A smeurises the survey indicators associated with PHAs 
selected for funding allocations from the Headquarters Reserve. 
For eacample, five Regional Administrators advised that Staff 
Assistants to the former Assistant Secretary called and suggested 
that the Regional Administrators write meaorandums to 
Headquarters requesting funding allocations for specific PHAs. 
At least 17 of the 46 PHAs selected in FT 1989 were funded in 
this manner, lie believe that most PHAs are unaware of this 
funding availability or of the possibility of requesting funding 
directly from Headquarters. 

The following examples demonstrate the perception and interpretation 
problems created by the informal process followed in allocating 
Section 8 Certificates from the Headquarters Reserve Fund during 
Fiscal Tears 1988 and 1989. 

PHA - Mflggachusetts Executive Office of Communities and 
PevelQPment fBQCDi /ft 1988 AiiQcm^ion^ 

In Hay 1988, EOCD submitted a -generic application- to HDD for 
the Fiscal Tear 1988 Section 8 certificate allocation. EOCD 
requested 802 certificates. 

A HDD representative called EOCD approximately the last week of 
September 1988, and asked that EOCD submit an amendment to its 
Hay 1988 Greater Boston application. EOCD understood at the time 
of this request that 125 PBA certificates were designated by HOD 
for the Castle Square project. EOCD was surprised to receive 
telephone requests from the HDD representative, since EOCD 
usually receives a region-wide allocation of certificates rather 
than site specific. 
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In Pttbniazy of 1988 tte Winn Itonag— nt Camgmof (WHC) mLqomd a 
pvrcliASQ and sales agprss— nt with thm Druksr Conpany (DC), to 
pvrcliase tte p r opsrt y knoim as Castlo Squaro. Tho rsason DC was 
soiling tho pr opo rty was bocauso the twenty yoar 'aspiring uso 
contract" with HDD had oxpirod and DC did not wish to* rsnain in 
tho subsidised housing business. 

HMC contacted the fomer Assistant Secretary to arrange a aeeting 
to discuss the Castle Square project. During this aeeting HMC 
presented to the Assistant Secretary the possibility of Castle 
Square receiving 500 units of Section 8 Moderate Rehabilitation 
funding. Ultisiately the foxaer Assistant Secretary rejected this 
proposal and approxiaately ten additional Meetings occ u rred with 
several Btedquarters Officials between January 1988, and 
September 30, 1988. 

On July 18, 1988, the forner Assistant Secretary requested the 
fomar Under Secretary to replace him in the ongoing negotiations 
on the Castle Square Project. The fomer Assistant Secretary 
recused himself in all matters arising frcn and pertaining to 
this developer. 

We are concerned about the decision to fund this PHA, since the 
PHA'8 original request was a generic application and not project 
specific. The fomer Assistant Secretary and other HDD Officials 
had several meetings on this specific project with the developer. 
We believe the decision was to fund a specific project and not 
the overall needs of the PHA. 

BftYMwn, Py^rt9 RjgQ rrr 1?88 and FT Igg? AllgcaUgn) 

On November 30, 1987, the Municipality of Bayamon requested 
Headquarters to provide 350 Section 8 Certificates in order to 
meet a portion of their immediate needs. The Mayor of the 
Municipality of Bayamon stated that they suffer from an urgent 
and continuous need for housing and, with the help of the 
Section 8 Certificates program, they have been able to assist 
many low income families. On February 25, 1988, HOD allocated 
350 Certificates to the Bayamon Housing Authority. 

On September 26, 1988, the Acting Regional Administrator 
rescinded the 350 Certificate allocation and mallocated 100 
Certificates to Bayamon. On December 28, 1988, an additional 
200 FT 1989 Certificates were allocated from the Headquarters 
Reserve. 

The Region II Director of Program Support for Housing advised 
that since July 1988, he participated in discussions about the 
350 Housing Certificates %fhich Headquarters assigned to Bayamon, 
Puerto Rico. The substance of the discussion was "Why were so 
many units going in one fell swoop to Bayamon?" However, they 
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%#ertt after thm allocations, not before. Bm iras not avare of any 
reqaeat for apecial funding for Bayaaon. tim believes that the 
Beyaaon funding was unusaal. In January 1989, vhen the Revised 
Fiscal Tear 1989 Fond Assignaent mamo was received, he again 
observed funds being allocated for Bayaaon frcn Headquarters 
reserve. 

The Regional Director of Prograa Support statesMnts show the 
problems HDD has created by following an informal process without 
accountability and documentation. The rationale for the decision 
creates the appearance of preferential treatment. The fomer 
Assistant Secretary advised that all of the documentation orig- 
inating from Ba3raaon should be substantive and valid reasons for 
the selection, lie disagree. The decision to fund the PHA is not 
clearly supported by documentation because the PHA letter of 
November 30, 1987, only states they have an urgent need of 
housing. 

Tuna. AHrona IPT 198B Allocation^ 

On July 22, 1988, the PHA requested 100 units of Section 8 
Certificates. The PHA letter indicated that as of Kay 1, 1988, 
there were 537 households on the waiting list for the Section 8 
Existing Housing and Rousing Voucher Programs and that the 
application is in compliance with the Housing Assistance Plan 
most recently approved by HDD. The Area Office recomended a low 
funding priority to T^ima because the HDD Regional Economist's 
review of the City's application concluded that the City has been 
over funded relative to its fair share of rental subsi(^. 

The Executive Director of the Housing Authority of the City of 
Tuma advised that he learned that the best way to apply for 
additional Certificates %fas to write directly to the HOD Central 
Office. He requested 100 Existing Housing Section 8 Certificates. 
The fomer Assistant Secretary wrote back and informed him that 
the PHA %9ould not be receiving any of the 100 new certificates 
requested. 

During October 1988, he received a number of telephone calls from 
developers advising that the PHA had been funded for additional 
Section 8 certificates. Approximately in the same period he 
received telephone calls from two former HDD officials from 
Colorado. They said that they understood that the PHA had been 
funded for additional Section 8 certificates and asked %fhether 
the housing authority %fas going to devote any certificates to PBA 
projects. 

After receiving telephone calls he called the Phoenix HDD office 
and asked whether they actually had been allocated some addi- 
tional Section 8 Certificates. The Phoenix Office confirmed that 
the PHA had been funded for the 100 additional units. The 
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Bx«cutiv« Oirsctor advised that tha davalopars ifho talaphonad 
vara awara of tha additional cartif icataa to thm PHU avan bafora 
the Phoaniz HDD office Jcnaw of tha decision. 

The allocation funded appxoxinately 22 percent of the FBK'm needs 
based on the request dated July 22, 1988. We believe other PHM 
have greater needs than this PHA and that the rationale for the 
decision is questionable. Further, questions are raised con- 
cerning the informal process because developers and former HUD 
Officials were aware of the funding allocation even before the 
PHJk. 

PHA - Jefferson Parish. lA ivy 1988 and FT 1989 Allocations! 

Funding allocations from the Headquarters Reserve %rere provided 
to Jefferson Parish for both FT 1988 and 1989. Headquarters 
Officials advised that they were unable to locate written 
documentation for the allocation of 150 Certificates for FT 88. 

On December 28, 1988, 200 Certificates were provided to Jefferson 
Parish Housing Authority. The Headquarters staff had requested 
the Regional Office to request funding for this PHA on the 
Regional Administrator's list. 

The former Assistant Secretary advised he had several meetings 
with the President of Jefferson Parish and Parish Council. He 
made at least three separate visits to the area. The Area 
Kanager was also strongly supportive of the Jefferson Parish 
applications and the former Assistant Secretary understood the 
generic and not the specific needs of the PHA. 

The Housing Program Administrator of Jefferson Parish advised 
that one developer was trying to "bulldoze" his way through the 
Jefferson Parish Housing Authority and Community Development 
Office trying to obtain any new Section 8 Certificates awarded. 
This developer al%fays seemed to have information pertaining to 
the Section 8 Certificates prior to anyone else. The developer 
seemed to have the ability and the contacts within HUD to get the 
job done. It also appeared that the developer had someone within 
HUD who was supplying him with information. 

The Administrator advised that the developer already had a 
financial commitment to provide the funding to rehabilitate the 
Scottsdale ^artments if he was able to obtain a commitment of 
Section 8 Certificates from the PHA. However, the developer 
never submitted a specific request or proposal to the PHA asking 
for a certain number of Project Baaed Section 8 Certificates for 
the project and no decision was made by the PHA to allocate any 
Project Based Section 8 Certificates to facilitate the rehabil- 
itation of the Scottsdale J^artmants. 
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DoA to a lack of docuaantation anpporting tha daciaion, tha 
rationala for funding Jaf f araon Parish in both TT -88 and FT 89 is 
quaationabla and pointa to tha naad for a f ozaal proceaa with 
accountability and docuaantation. 

PH^ - Arrada Rmaino Authority CO fFT 1988 Allocation) 

On Uouremimr 30, 1987 tha PHA aada an official raquast for 80 
ona-faadroGS and 20 thraa-badrooa Saction 8 Cartif icataa from tha 
Sacratary'a Haadquartara Raaerva. Tha raquaat stated that tha 
naad for Saction 8 aaaistanca in Arvada ia great. In addition, 
the current HOuaing Aasistanca Plan (HAP) for the City of Arvada 
approved by HDD estinated 437 elderly and 1,568 8m11 family and 
137 large family houaaholda needed rental aaaiatanca. 

On February 25, 1988, tha PHA waa funded with 100 Section 8 
Certificatea. The PHA Executive Director adviaed that ha had a 
conversation with a fomar HDD Dnder Secretary regarding the 
Section 8 Certificate Program. The forner HDD official told him 
that he ahould apply for certificatea from the Secretary's 
Haadquartara Reserve fund. Ha never knew such a Reserve existed. 
In the paat, AHA haa only applied for certificates in response to 
advertisements for funding. The former HDD official explained to 
him what the Reserve fund waa. A few daya later he received a 
-model- draft letter for the Regional Adminiatrator requesting 
Section 8 Certificatea. On November 30, 1987, AHA tranaf erred 
the letter onto their stationery and mailed one copy to the 
Regional Administrator and one copy to Headquarters. HDD 
notified AHA approximately two months later that the 100 
certificatea were provided. 

fie believe that the knowledge of a former HDD Official as to the 
Headquarters Reserve process provided a diatinct advantage to 
this PHA. In addition, without adequate documentation the 
decision to fund the PHA is questionable. 

Pgptfttiignt gf HP^ffinq - Cgfmg<?tigu^ (FT Igg? AilggfltiQn) 

The State of Connecticut Department of Housing received 150 
Section 8 Certificates specifically designated for the City of 
Norwich. The Connecticut Housing Finance Authority submitted a 
reguest on behalf of the Department of Housing for Project Baaed 
Certificatea in order to fund the American Finiahing Mill (also 
known as the Bleachery) in Norwich. 

The HDD Field Office Manager believed that these units were 
allocated aa Project Based Assistance in support of the American 
Finishing Mill located in Norwich. He further believed that 
Haadquartara' daciaion to allocate these units was baaed on the 
history of the project and the developer's atten^ts to obtain 
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Uodmxatm Rehabilitation fnading for this projoct txom 
Httadquartars in thm past. Whan tlia allocation was-aada 
specifically for MOrvich, thara vas no qoastion aaong tha Plaid 
Office staff that these Certificates iiere allocated for thia 
project. 

The State of Connecticut Departaent of Housing (CDCB) advised 
that on March 2, 1989 CDOH learned for the first time that a 
specific developer was developing a project known as the 
Bleachery in Nonrich, Connecticut. COOB also learned that the 
Bleachery was to receive 150 Project Based Assistance (PBA) 
certificates for use in this project. In June 1989, CDOH called 
the developer for the Bleachery Project and the developer told 
the CDOH that he got these Section 8 certificates. H6w«ver, CDOH 
infoxmed the developer that the 150 Section 8 certificates would 
be placed into CDOH's regular Section 8 existing prograa, unless 
otherwise directed. 

lie believe the statements show that the decision was to fund a 
specific project. HDD needs to develop a process %rhich provides 
for the rationale for the funding decisions from the Headquarters 
Reserve. 


fflig Shai 


Our review indicates that generally the Fair Share allocations 
were completed in an equitable manner in accord with program 
requirements and local needs. HOwever, there were indicators 
that Headquarters Officials/staff contacted Regional Offices and 
suggested that specific PHAs receive fund allocations at the two 
Regions discussed below. 

Region TV 

The Regional Administrator advised that in early 1988 he 
decided to "Fair Share" the initial allocation of Section 8 
Certificates to the Field Offices. He received a telephone 
call from the Executive Assistant to the former Assistant 
Secretary. She seemed concerned that the Region had fair 
shared the Section 8 Certificates to the Field Offices. The 
Executive Assistant suggested pulling back the fair shared 
Section 8 Certificates that were sent to Field Offices. 

The Executive Assistant on numerous occasions contacted the 
Regional Administrator, suggesting Headquarter 's interest in 
several PHAs being allocated certificates. She would say 
something like, "You should think about funding this or that 
PHA." She never directed the Regional Administrator to fund 
any PHA, but she made him aware that Headquarters would like 
to allocate certain units to particular PHAs and the 
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Itegional Administrator tried to respond to %diat he thon^t 
Htedqnarters vented. Sbe did not tell his iHitee the 
Headqnarter's interest caae from, snch as the ¥BK, a 
developer, or HDD Official. 

The Regional Adainistrator believes the Executive Assistant 
told hia that Headquarters had an interest in OeKalb County 
Housing Authority (DCHA) being funded. DCHA did receive the 
entire SBount of Section 8 Certificates allocated to the 
Georgia area. 

He also received one telephone call f roai the Executive 
Assistant concerning a project in Room, Georgia. She aslced 
hia if the project could be funded. The Georgia Residential 
Finance Authority (6RFA) administers the Section 8 for the 


The Regional Administrator was airare of an interest in the 
South Carolina State Housing Authority (SCSHA), by a 
developer ^dio wanted to develop a 112 unit project in West 
Columbia, South Carolina. The Regional Administrator did 
not have any direct contact with the developer regarding the 
West Columbia project, but he did speak with his consultant. 
The consultant told the Regional Administrator that they 
were interested in developing a project with Mod Rehab 
funds. The consultant expressed an interest in partici- 
pating in the PBA program. The Regional Administrator told 
the consultant that he would have to apply through a PHA 
that had a lot of certificates, and that the PHA %fould make 
the final decision %fhether to use the Section 8 Certificates 
as PBA Certificates. The Executive Assistant later told the 
Regional Administrator that Headquarters was aware that the 
developers had expressed an interest in SCSHA. She 
suggested that he ought to think about funding SCSHA, 
because they had a large amount of certificates and could do 
Project Based Assistance and that they were on the Mod Rehab 
list as well as the Project Based list. When he made the 
final selections, he increased the number of certificates by 
150 because someone asked him to. He does not recall 
•Pacifically ifho, but believes it was the Executive 
Assistant. The Regional Administrator did this partially 
because he knew that Headquarters wanted the SCSHA to 
receive the certificates. The Regional Administrator feels 
that the SCSHA should have been funded because he believes 
that they had originally applied for M6d Rehab funds and had 
not received them. 

The former Assistant Secretary disagrees with the Region IV, 
Regional Administrator's statepents that Headquarters 
suggested any of these PHAs for funding. 
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Hhm Regional Dixector of Housing adhrisod that ha racaivad a 
conf aranca call from tha fomar Aasiatant Saoratary and a 
Congrasman. Thay diacuasad tha naad for Cartificataa 
partaining to tha nagotiatad sala of tha Morth Canal 
Apartmanta. Tha Congraaaaan inquirad if HDD could provida 
■ona sort of subsidy for €5 units* Tha foraar Assistant 
Sacratary asked if tha Region could provida 65 Certificates 
out of the Pair Share Section 8 allocation. Tha Regional 
Director of Housing agreed with this allocation. On 
September 30, 1988, the Region sent a letter to BOCD allo- 
cating 65 Certificates specifically as PBA for tha North 
Canal Apartments. In response to the Inapector General's 
written questions concerning the project specific desig- 
nation, the forner Assistant Secretary advised that tha 
Region misunderstood how PBA operates. The Region subse- 
quently rescinded the project specific September 30, 1988 
letter; hoifever, the Certificates rsmained with EOCD. 


Former Assiatant Secretary Commeitta 

In response to the draft report, the former Assistant Secretary 
advised that ha did not violate any regulation in using discre- 
tion for the selected PHAs. The Office of Housing's ability to 
respond to requests from Senators and Members of Congress played 
an important role in the decision process. While the 016 may 
disagree with the Headquarters Reserve and Discretionary 
provision of the Section 791 regulations as well as tha 
underlying Section 213(d) statute, nonetheless they reflect the 
goals and objectives of the National Housing Act as well as 
Congressional intent. It is the responsibility of the Assistant 
Secretary for Housing to Implement them to meet special housing 
needs as outlined in the 791.403(b) regulation. 

He believes that the objective of our audit %fas to change the 
concept of discretion allowed by Congress to the Assistant 
Secretary for Housing during tha last 13 years for allocating 
Headquarters Reserve units by making the process one of a 
formula-driven, and almost a mechanical process. The former 
Assistant Secretary advised that for 12 of the last 13 years the 
process waa beyond informal becauae there was no proceas at all. 
The former Assistant Secretary stated that he %fas the first 
Assistant Secretary for Housing to give Regional Administrators 
some input in the decision making process for the Headquarters 
Reserve and cannot understand why certain Regional Administrators 
were confused as to the proceaa. The former Assistant Secretary 
is concerned that the report gives the ijqpression that the 
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dacision aaking process was wmdm "off tte wall* wlimi thm raal 
quastion is thm sxtsnt to which tho Htoadquartoxs iGnorvo funding 
allocations should be docuBsntod. Bm advisod that thaxo was 
nsivar a raqnirsasnt on tho Assistant Socretazy to provido a 
rationalo othor than Booting one of tho six zognlatozy critoria 
in idiich all tho fnndod PHAs aot. 

TTTfi rnMnntI 

Bocause of tho absonco of clear %fritten policy and guidelines, we 
believe that the process administered for the FT 1988 and FT 1989 
Certificates created a widespread perception that certain PHJks 
were favored, thus ijipairing the prograa's integrity. Since all 
PHAs were not aware of the Headquarters Reserve Certificates 
process, there is little assurance that the liaited amount of 
Certificates were provided to those PHAs having the greatest 
need. The former Assistant Secretary believes that he does not 
need to fund the PHA with the greatest needs. Itow procedures are 
needed. One alternative for ove r co m ing the perception and 
accountability weaknesses is to place greater responsibility for 
input and/or decision making at the Regional Office level. A key 
consideration in the design of any new system should be the 
impact that the selection process has on the overall management 
control syetem. 

Draft Report RecomiandatilQM n^d Andli:^ Coonants 

In our draft report we recomended that the General Deputy 
Assistant Secretary i 

lA. Issue instructions on how Headquarters Reserve 
allocations will be made. 

IB. Establish submission requirements and standards for 
rating and ranking PHAs for possible funding from the 
Headquarters Reserve to assure an open and objective 
process • 

IC. Make public the methods of submission, ranking, and 
allocating Headquarters Reserve funding. 

ID. Require full documentation at the Headquarters level 
supporting the rationale for funding Headquarters 
Reserve allocations. 

U. Reemphasise through written instructions that fair 

share allocations be made to locations based primarily 
on need and that PBA is to be accoa^lished solely at 
the PHA' 8 option. 
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Za xMpoiis« to thm draft xaport tte Ganral Daputj Assistant 
Saexataxy agraad to issaa vrittaa instntctions Jto TBk and HOD 
Piald Of fleas with xaapaet to tha pxocass to ba followad in 
raquasting fanda tram tha Haadqnartars Raaaxva* A standardisad 
wUl ba astablishad. Tte Piald Of 


rating systssi wUl te astablishad. Tte Piald Offiea will aand 
tte PHA's lattar and application and ita rarra»andsHuiis (with 
appropriata docaaantation) to teadqoartars. Tte Assistant 
Saeratary will raviaw tte Piald Offiea suteission and, will only 
approva a PHA'a raqaast in fnll or in part if tte Piald Offiea 
racoaaandation ia positiva. This policy is not intandad to liait 
tte diacration of tte Assistant Saeratary to fnrthar Oapartaantal 
prioritias through tte uaa of sat-aaidaa for which coapatitiva 
procadnras trill te astabliahad through publication of Hotif ica- 
tions of Pund Availability in tte Padaral Ragistar. Tte PHA 
raquest and tte Piald Offiea analysis will sarva as tte basic 
docuaantation for tte funding daciaion. 


In sunaary, tte Ganaral Daputy Assistant Saeratary teliavas ttet 
although naad ia an iaportant eonsidaration, Piald Of fleas steuld 
teva tte ability to alloeata tteir funds in raasonabla %raiys con- 
sistant with ragulatory and statutory diractiona, and sound 
adainistrativa practicas. Haadquartars will not diract tte usa 
of "fair shara" funda, and additional unita %fill only te providad 
out of tte Haadquartars Rasarva pursuant to tte procass sat forth 
in our rasponsa to RacGiBandations lA-D. Wa will onea again 
si^hasisa ttet ia tte PHA's daciaion, not HDD's wtethar or not to 
usa tte Projaet-Basad assistanea option. Wa intand to provida 
language to thia af fact to te includad as part of arary Piald 
Offiea Notification of Application Approval lattar. In addition, 
our instructions to tte fiald conearning tte procass to te fol- 
lowad in raquasting funds f ros tte Haadquartars Rasarva will also 
provide siailar language, lie note ttet training of PHAs, %fhich 
occurred subsequent to this audit, si^hatically aada this point 
aa did ay asBorandua of May 8, 1989. 

QIC gvaluation of Andltee CoBm^nUm 

Tte agreeaent to iaplesMnt tte RacomBendations together with tte 
actions taten adequately addresses our concerns. Accordingly, 
our final report contains no furtter racomandations. However, 
tte racoaendationa in our draft report will te tracted through 
tte Audits ManagsiMnt Systssi until tte prcodsed actions are fully 
iaplesMnted. 
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B. COMPLIAMCg AMD IMTBPHAI. CQIITRQL8 

Us ••lected and tested transactions and records to detezaine 
coa^liance with laws and regulations that prescribe Section 8 
Certificate allocation requirements. The results of our tests 
indicate that for the items tested, HDD generally complied %fith 
these laws and regulations, except as described in the finding. 

Internal Control 

lie reviewed the internal controls relating to the allocation of 
Section 8 Certificates from the Secretary's Headquarters Reserve. 
Specifically, we found that the controls were non-existent and 
need to be established regarding the allocation of Certificates 
from the Secretary's Headquarters Reserve. 
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Pmqm 1 


A 

of 3 


SUMMART OP HBAOQaARTBRS 

RBSBRVB FD1IDI1I6 SBLBCTI0M8 

FT 1988 AMD FT 1989 




NO of 






RAgion 

Public Hboslng Authority 

Units 

Survey Indicators 

1 

MABsachusetts EOCD 

125 (1) 





E 


Conn. Department of Housing 

150 

A 

B 


D 

E 


Maine SHA 

100 

A 

B 




2 

Bayamon 

350 (1) 


B 



E 


Bayamon 

200 


B 



E 


Vega Baja 

25 


B 





Arecibo 

50 


B 





CRDV 

300 






3 

Washington County (Maryland) 

20 (1) 







Pittsburgh 

207 


B 


D 

B 


Mdrfolk 

44 







Delaware SHA 

50 







Jackson County (W. Virginia) 

50 






4 

Georgia RFA 

118 (1) 







Miami Beach 

220 (1) 


B 



B 


Lexington-Fayette (Kentucky) 

32 







Pascagoula (Mississippi) 

150 

A 






Jacksonville 

184 

A 






Pinellas County (Florida) 

175 

A 

B 


D 

E 


Hillsborough County (Florida) 

150 

A 






Mobile 

70 

A 

B 




5 

Chicago 
Michigan SHDA 
Anderson (Indiana) 

175 

200 

50 


B 
B 




6 

Jefferson Parish (Louisiana) 

150 (1) 







Jefferson Parish (Lousiiana) 

200 

A 

B 

C 

D 



Bexar County (Texas) 

125 

A 






Beaumont 

50 







Austin 

100 

A 

B 

c 

D 



Oklahoma City 

100 

A 





7 

Davenport 

36 


B 



B 
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Appendix A 
Page 2 of 3 


SUMKART OP HBADQOARTBRS 

RBSBRVB PDHDIIIG SELBCTIOHS 

FT 1988 AND FT 1989 




NO of 






Region 

Public Housing Authority 

Units 

Survey Indicators 

8 

Arvada -* r^^^f^ 

100 (1) 


B 

C 

D 



Colorado HFA 

150 


B 

C 




Ogden 

30 

A 

B 



E 


Colo. Oept. of Institutions 

50 







South Dakota HFA 

75 


B 

c 

D 



Itontana DOC 

50 







Wyoming CDA 

75 






9 

Los Angeles City 

151 (1) 


B 





Los Angeles City 

200 

A 

B 





Santa Rosa 

125 (1) 


B 


D 



Tuma 

100 (1) 


B 

c 

D 

B 


Fresno 

50 

A 

B 





Garden Grove 

200 

A 

B 





Oakland 

50 







San Bernardino 

175 

A 

B 


D 



San Diego 

50 

A 

B 





Maricopa County (Arisona) 

150 


B 

c 

D 



Tuscon 

50 






10 

Portland 

Douglas County (Oregon) 

N.W. Oregon HA 

Idaho HA 

Grays Harbor County (Wash.) 

Skagit County (Wash.) 

Pierce County (Wash.) 

100 
45 

50 
150 
40 
30 
26 


B 
B 





(1) Represents 10 PHAs funded in FT 1988 - 1,459 units. 
For FT 1989 46 PHAs were funded - 4,769 units. 
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SmtVgT IWDICATQRS 

A. Headquartsrs Officials or staff asksd Rsgional Officss to 
requsst funding for spscif ic PHAs from tha Haadquartars 
Rasarva - 17 PHAs. 

B. PHAs sant raqaasts for funding to Haadquartars - 30 PHAs. 

C. PHAs ware contactad by fonnar HUD Officials who expressed an 
interest in obtaining funding allocations - 7 PHAs. 

D. PHAs ware contacted by developers idio expressed interest in 
using the Project Based Assistance program - 11 PHAs. 

E. Correspondence froB PHAs indicated that fund allocation 
requests ware for specific projects - 10 PHAs. 
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Appendix B 


PISTRIBCTIfll 

Assistant Sscxstaxy for Housing - Fedsral Housing CoanissionAr, H 

(Rooa 9100) . 
Gsnoral Counssl, 6 (Room 10214) 

Deputy Under Secretary for Field Coordination, SC (Room 10126) 
Deputy Assistant Secretary for Multifamily Housing Prograns, HM 

(Rooa 6106) 
Audit Liaison Office, HPAS (Roon 9128) (2) 
Director, Office of Budget, AB (Boon 10172) 

Director, Office of Elderly and Assisted Housing, HMA (Room 6130) 
Director, Office of Insured Ifultifamily Housing Development, HKZ 

(Room 6134) 
Acquisitions Librarian, Library, AS (Roon 8141) 
Director, Financial Management Systems Staff, AFS (Room 5132) 
Regional Administrators - Regional Housing Commissioners (2) 
Directors, Regional Offices of Housing 
Senior Group Director, U.S. General Accounting Office, GAD 

(Room 5250, HUD Building) (2) 
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Reform of 
HUD 

Under President George Bush 
and Secretary Jack Kemp 

Clearing the Decks 

Ethics 

• Sunshine all funding decisions 

• Eliminate discretionary funding 

• Require registration of consultants and disclosure of fees 

• Mandate documented accountability for regulatory waivers 

• Increase powers of the Inspector General 

Management and Finance 

• Appoint a Chief Financial Officer 

• Provide resources to ensure adequate program evaluation 
and monitoring 

• Target Block Grants to the needy 

• Streamline and strengthen regulatory and audit functions 

• Recover misused taxpayer funds 

Federal Housing Administration 

• Complete comprehensive actuarial study 

• Appoint an FHA Comptroller 

• Require annual audits and reports 

• Eliminate: 

— Title X Land Development Program 

— Vacation home loans 

— Dealer origination of home improvement loans 

— Private investor loans 

• Restructure Coinsurance program 

• Stop windfall profits from "double dipping" of subsidies 
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EthicB 


BTH-1 
BTH-2 

BTH-3 

BTH-4 
BTH-5 
BTH-6 
BTH-7 
BTH-8 
BTH-9 

BTH-10 


Allocation of Housing Assistance - Sunshine 

Public Disclosure of Allocation and Funding 

Decisions 

Abolish Discretionary Headquarters Reserve 

Funding 

Eliminate the CDB6 Discretionary Fund 

Sunshine Waiver of Regulation 

Inspector General 

Civil Money Penalties 

Registration of Consultants 

Prohibition of Advance Disclosure of Funding 

Decisions 

HUD-Funded Travel Subject to 6SA Regulations 


II. Manaoeaent Refom 


MR-1 Management Review 

MR-2 HUD Chief Financial Officer 

MR- 3 Program Financial Management 

MR-4 Program Evaluation 

MR-5 Expedite HUD Rulemaking 

MR-6 Ratify HUD's Section 8 Rent Adjustment 

Procedures 

MR- 7 Improve Block Grant Program Sanctions 

MR-8 Section 235 Refinancing 

MR-9 Bankruptcy Code 

MR-10 Target CDB6 to low/mod income 

MR- 11 CDBG Antipoverty Strategy 

MR- 12 Redemption of Foreclosed Properties 

MR- 13 Moderate Rehabilitation Program 

III. Federal Housing Administration Reforms 

FHA-1 Require Annual Audited Financial States 

for FHA 

FHA-2 Commission Independent Actuarial Analysis 

FHA- 3 Unify FHA Program Accounting Functions 

FHA-4 Require Program by Program Accounting 

FHA-5 Require Region by Region Accounting 

FHA-6 Institute Processing Ii^rovements 
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single Faaily Housinoi Back to Baaics 

FHJk-7 Prohibit Private Investors 

FHJk-8 Prohibit Dealer Originations of Title I Home 

Ii^rovenent Loans 
FHJk-9 Restructure FHJk Manufactured Housing Lending 

Practices 
FHJk-10 Restrict Second Hon» Loans 
FHJk-11 Regulre Credit Checks for Loan Assuaptlons 
FHJk-12 Terminate Title X Land Development Insurance 

Program 
FHA-13 Provide Authority for Regional Underwriting 

Criteria 
FHA-14 Review Incontestability Policy In Cases of 

Fraud 
FHA-15 Require State or HUD Certification of 

J^ppralsers 
FHJk-16 Control Quality of Program Participants 

Multl- fflffilY Houslngt Sound "Financial Basis 

FHA-17 Coinsurance Reforms 

FHA-18 Revise Property Disposition Requirements for 

Hon-subsldlsed Ifultl-Famlly Projects 
FHA-19 Revise Multi-Family Property Disposition 

Procedures 
FHA-20 Review Multi-Family Programs Terms 
FHA-21 Low Income Housing Tax Credit 
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Part I. BfHICS 


KTH-l. Allocation of Hongina Asslgl-iinrw -~ 

allocate housing asslBtance using a needs-based fozmla 
or a cooipetltlve process 

Background. This proposal Is designed to eliminate the "total 
discretion" and the "political" eaphasls that characterised 
all too aany of the Department 's housing assistance programs 
In the past. Problems were first Identified In the 
Section 8 Moderate Rehabilitation program and In funding from 
the "Headquarters Reserve." A competitive process with 
publicly articulated selection factors will help ensure a fair 
funding system. 

Specific Bzample. Funding for the Section 8 Moderate 
Rehabilitation program was allocated for years without being 
subject to any objective criteria. The HUD Inspector General 
has documented In a 600-page report that the lack of criteria 
led to a process that wau not accountable or controllable. 

Reform. This proposal will establish a specific requirement 
that all Incremental housing assistance appropriated to assist 
families be made either (a) through a fonmla reflecting the 
relative need of the area (often referred to as the "fair 
share" fomula), or (b) through a competitive process on 
predictable cycles. The competitive process will be published 
In a Notice of Funding Availability (NOFA) with explicit 
selection criteria. Including such factors as the quality of 
the project and the need for the project In that location. 
In some cases, such as the Section 202 program for projects 
for the elderly and handicapped, the assistance will be 
allocated to urbanized areas and then allocated to particular 
projects based on a competitive process. Nhenever possible 
fomullzed allocations to urbanised areas will be used. 

Assistance appropriated for special needs will also be awarded 
based on a competitive process, using explicit criteria. 
Including such factors as the need to correct health and 
safety conditions and to preserve low- and moderate- Income 
housing. For example, HUD will coi^etltlvely allocate section 
8 rental assistance to projects with FHA Insurance where 
rental assistance Is needed, and Flexible Subsidy assistance 
to FHA projects In need of capital Improvement s . 

Action. Legislative Proposal 
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gTH-2, Public Dlaclowiie of Allocatioiig and FnncHim nwniiilonii. 

publish allocations of housing assistanca quarterly 
publicly announce all funding decisions 


These disclosure requiroswnts respond to 
criticisBs that the Departaent uses a secret process based on 
political favoritisB to pass out housing assistance. 


Specific BBBBple. In the past, the Moderate Rehabilitation 
prograsi funding iras often decided on the basis of political 
favoritim. This approach would have been discouraged had 
public disclosure of allocations and funding decisions 
occurred. 


Refoxa. Quarterly in the Federal Register . HUD will publish 
its allocations of housing assistance made under section 
213(d) of the Housing and Coomunity Developsient Act of 1974. 
This will include the Regional Administrator's funding 
decisions, in caies where allocations are made only to the 
Regional office level because of the limited amount of funding 
involved. 

In addition, HDD will announce publicly all funding decisions 
for programs where projects are selected competitively. 

Action. Legislative Proposal 

abolish discretionary assisted housing headquarters 


Backgronmd. HDD is currently authorised to reserve up to 15% 
of the amounts available for housing assistance in a 
Headquarters Reserve. Amounts in the reserve have been used 
to fund projects directly from the Central Office without 
subjecting them to the fair share (pro-rata) formula or to 
coB^etition. 

Specific BmsBple. This proposal will eliminate situations 
where developers and consultants have persuaded Washington 
officials to intervene in local funding allocations . Such 
activities were common under the Moderate Rehabilitation 
programs. 

Reform. The Department will propose a line item in the 
Department's appropriations act to enable it to hold a limited 
amount of assistance in Headquarters to fund onlyt 
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(1) unforsseen housing shortages due to natural or othar 
disastars, (ii) dasegregation efforts, (ill) litigation and 
(iv) other emergencies. 

Action. Legislative Proposal 

alininate technical assistance and special projects 
funding in the Cossninity Planning and Developaent 
discretionary fund. 

allow programs to fund their own Technical Assistance 
(TA) efforts through a set-aside of program funds. 

Background. HUD makes grants to a wide variety of 
organisations through the Secretary's discretionary fund for 
technical assistance and other special projects. Many of 
these have been Congressional ly mandated, and have not 
necessarily been reflective of HDD's own priorities. Nhen 
used by other program offices within HUD the CDB6 connection 
is sometimes tenuous. 

Specific Bzample. In the case of one TA grant, the recipient 
spent more than half of the grant on a cross-country quest for 
municipalities actually in need of the technical assistance. 
Other examples of waste have been noted; because such funds 
have been available, Congress has required HUD to fund special 
projects . 

Reform. This proposal would end the use of a separate pool 
of money for dubious or arbitrary purposes yet assure that 
legitimate requests for unique types of programmatic 
assistance may still be satisfied. 

Action. Legislative Proposal 

require that all waivers of regulations granted by the 
Department be published quarterly in the Federal 
fifigifi£fi£; and 

require that (a) requests for waivers of any HUD 
regulations be in %n:iting; (b) the decision be in %n:iting 
and justified on the basis that they are in the public 
interest or necessary to prevent undue hardship and then 
only where they are consistent with programmatic or 
Secretarial objectives? (c) the Assistant Secretary 
personally grant all waivers of regulations; and (d) that 
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waivers of handbook procadures (as opposed to regula- 
tions) be recorded, justified, indexed and made available 
for public inspection. 

Background. Regulatory ifaivers can be useful in high cost 
areas, where mortgage limits and HUD cost containaent meas ure 
■ay be too strict to allow projects to be built. HDD 
officials can pemit exceptions to allow low and moderate 
income projects to proceed. Problems occur, however, when 
such authority is abused to assist luxury projects idiose 
excessive costs endanger the project and FHA. 

Specific BxBBple. In one case in Chicago, HDD officials 
allowed a developer to undertake various actions which led to 
¥HK financing a high-rise luxury apartment building in which 
some units rented for $2,900 per month. Some 1-rocm 
"efficiency" apartments were over 1,600 square feet. The 
project failed economically and FHA paid a $50 million claim. 

Reform. The requirement for publication of waivers of 
regulations is another sunshine proposal that will assure that 
only waivers that can withstand public scrutiny are approved. 
Waivers of handbook procedures will be recorded and 
maintained. 

Actiom. Legislative Proposal 

RTB-6. IHffp? ?t€ir General . 

authorise the IG to compel witnesses to testify 
— increase IG staffing 

Background. The IG's current authority is limited to the 
subpoena of documentary evidence . The 16 can only request 
witnesses to testify. 


Specific Bxasple. It is difficult for the IG aggressively to 
pursue investigations into fraud, waste, and abuse of HDD's 
programs without being able to coii^>el testimony from 
participants and HDD staff. The lack of this authority 
hindered the IG's ability to pursue investigations into the 
Moderate Rehabilitation program abuses and other matters in 
the past. 


Reform. This proposal would authorise the IG to issue 
subpoenas to coii^>el witnesses to testify in connection with 
IG audits and investigations, and give the IG the same tools 
Congress has to carry out thorough investigations. As with 

other subpoenas, the IG could go to court to enforce refusals 
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to coolly with this subpoena authority. The authority would 
not, of course, abrogate witnesses' constitutional right 
against sel f -incrimination . 

Additional staffing will enable the IG to carry out additional 
audits and investigations of the Departiient ' s programs. 

Action. Legislative Proposal 

Bia-7t CIyU IfrlWY P^MlUW- 

authorise the Secretary to ii^>ose civil money penalties 
on I 

(i) HUD-approved lenders in the FHA full insurance and 
coinsurance programs; 

(ii) mortgagors under the FHA multifamily programs; 

(iii) entities subject to the Interstate Land Sales Full 
Disclosure Act for violation of program requirements; 

(iv) approved lenders under QQfA's mortgage-backed 
securities program. 

Background. HUD lacks sufficient tools to assure that 
participants in its programs coolly with program requirements . 
The applicable criminal penalties are often insufficient to 
ensure enforcement since problems of proof and limited 
resources in the offices of the U.S. Attorneys make criminal 
prosecution difficult. 

Specific Bzample. It is a disgrace that assisted and insured 
housing projects can be willfully neglected and allo%ied to 
deteriorate. Tyler House in Washington, D.C. is an example 
of a housing development left to decay because of deferred 
maintenance and repeated violations of housing quality 
standards . 

HUD'S hands have been tied in trying to attack these problems 
early. Its enforcement tools are currently limited to either 
letters of admonishment or the drastic step of debarment - but 
nothing in between. Consequently, physical problems mount 
over many years, ending only when bankruptcy is the last 
alternative for the oimer, and HUD takes possession. 

If HUD could have entered the Tyler House si tut ion early and 
imposed fines for violations of housing quality standards, 
the situation would not have deteriorated over the years to 
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such a deplorable state. Instead, HUD could have econcsdrcally 
forced the oimers and Managers to take one of tifo actions i 
either make the necessary repairs, or default. A default in 
such a case would allow HUD to find a responsible owner for 
the project and save the insurance funds »oney because the 
project would not yet have deteriorated to the point of being 
worthless . 

Refose. Authorizing the Secretary to ii^>ose civil money 
penalties for violations of specific program requirements will 
permit HUD more effectively to deter fraud and other 
violations by mortgagees and lenders, multi family mortgagors, 
developers subject to the Interstate Land Sales Full 
Disclosure Act, and approved lenders under QQfA's mortgage- 
backed securities program. The possibility of civil money 
penalties should also help expedite execution of settlement 
agreements . 

Action. Legislative Proposal 

require registration by consultants and lawyers 
require disclosure by project sponsors of fees paid 
ii^se fines of up to $10,000 for each act of 
noncompl iance 

Background. Would-be influence peddlers will be subject to 
full public scrutiny. This proposal, together with ETH-9, 
which would authorize a fine for HUD employees who disclose 
advance information about pending funding decisions, is 
intended to curtail abuses by consultants and lobbyists. 

Specific Example. In the Moderate Rehabilitation program, 
non- technical consultants were paid up to $1,000 per unit to 
arrange funding awards in advance of public notice. 

Reform. This proposal would require that consultants and 
lobbyists doing business on behalf of clients for HUD-funded 
projects and activities register with the Department. Their 
clients would be reqpiired to disclose the amounts paid to the 
consultants. Civil money penalties of up to $10,000 per 
violation would be authorized in the case of noncompliance. 
Fees paid to consultants, lobbyists and lawyers will be 
considered in determining the amount of assistance to be 
provided. 

Action. Legislative Proposal 
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'$10,000 fine for HUD employees who release infomation 
on pending funding decisions 

Backgroond. To pronote the integrity of HUD's dec is ion-making 
process in programs subject to a competitive process^ HUD 
eaployees must be forbidden from advance disclosure of 
nonpublic financial information to any individual or entity 
that could financially benefit from receiving such infor- 
mation. 

Specific Bzample. The Inspector General's audit of the 
Moderate Rehabilitation program revealed that, in at instance, 
private consultants presented copies of HUD funding documents 
to officials of a Public Housing Authority (PHA) — normally 
transmitted directly by HUD to the FHA — and indicated that 
the funds %fere theirs (the consultants) to distribute. These 
documents should not have been in the hands of these outside 
third parties. At the very least, access to these funding 
notifications provided those developers with an unfair 
advantage and may have influenced the PHA's ultimate 
selections. And in fact, the PHA simply selected these 
developers and ignored the required competitive procurement. 

Refosm. This proposal will prohibit advance disclosure of 
pending HUD decisions that could have the effect of giving 
unfair financial advantage to any party. HUD staff, including 
political appointees, responsible for releasing such 
information would be subject to a civil money penalty of up 
to $10,000. Advance notice to Congress %fould continue. 

Action. Legislative Proposal 

CTg-lQ- HDD-Funded Travel Subject to GSA Regulations. 

require HUD- funded travel by HUD- funded grantees to 
conform to Federal travel standards 

Background. Public housing agency employees and employees of 
other HUD-funded entities occasionally attend meetings and 
con- ferences held in vacation spots in hotels that charge 
more for rooms than Federal guidelines permit for Federal 
employees. Federal money should not be used to fund travel 
that does not meet the strict GSA travel regulations which 
assure strict accountability and modest accommodations. 

Specific Example. A recent advertisement for a conference 
for PHA commissioners that will be held in a luxury coastal 
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r«8ort illustrates this problem. The ad notes that the resort 
"is situated directly on the Gulf of Mexico and features wide 
beaches and sporting activities. Cone, learn and enjoy." 

Refose. This proposal will require, and enforce, a provision 
that all HUD- funded travel by any HUD- funded grantee be in 
accordance with 6SA travel regulations. 

Action. Administrative 
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— Cony lete independent con^rehensive Banagement review of 
HDD 

~ HDD has hired Price Waterhouse to recoateend financial and 
aanageaent controls 

Background. HDD has suffered frooi years of poor connuni- 
cations aaong offices and divisions within HUD, lack of connon 
oversight and control, and a lack of managerial 
accountability. There is reason to believe that HDD's 
■anagenent structure nay contribute to these difficulties. 
While wholesale reorganisation is not likely to be necessary, 
there are functional problems which need to be studied by 
outside experts, particularly in technical areas, such as 
accounting and information systems. 


Specific Km sMp le. An example of a potential structural 
problem, is HDD's relative neglect of its multifamily housing 
management efforts in favor of developaient . (Management staff 
monitor owners and managers, look after FHA's real estate and 
handle property sales. Developaient staff work on new 
projects). This may be short-sighted, because heavy losses can 
be avoided by making sure that projects are run well and 
maintained. And some of the need for expensive new 
construction can be met by minimising vacant and deteriorated 
units. Management personnel require highly technical financial 
skills, yet are automatically graded one classification below 
development staff. At one point, HUD economized on management 
staff by dropping the policy of making annual on-site 
inspections of every project. 

In 1988, FHA recorded a loss of over $1 billion on multi- 
family i nsur ance; a management study can help identify how 
some of HDD's priorities can be redirected towards saving 
taxpayer's dollars, and at the same time emphasising a 
commitment to %fell-run projects. 

Reform. HUD has initiated a comprehensive management review 
to identify all structural and systemic changes needed for 
further reform. In addition. Price Waterhouse will 
specifically examine and recommend improvements in the 
financial policies, practices, and controls in HUD's Office 
of Finance and Accounting. 

Action. Administrative 
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MB-1> BTO CMigf riMIW?ifll Qffig#g 

— J^point a Chief Financial Officer for HUD reporting 
directly to the Secretary 

— J4>point a CoBptroller for FHA 

Background. In recent testimony on FHA perfomance, a 
representative of the Govemnent Accounting Office stated, 
"an important part of the solution to HUD/FHA's problems is 
to establish a Chief Financial Officer within HUD and a 
corresponding comptroller within FHA. A chief financial 
officer would be responsible for setting accounting and 
financial reporting policies, directing the developaent and 
operation of financial management systems, and ensuring the 
maintenance of a sound internal control structure. The FHA 
Comptroller would share the same responsibilities as the HUD 
Chief Financial Officer, but within FHA." 

Specific Example. CFO's are responsible for making sure that 
cash management systems are tightly controlled. As in the 
Closing Agent embezzlement episodes ("Robin HUD"", etc.), 
there has been inadequate attention paid to reconciliation of 
accounts, management reports, and cash tracking. Basically, 
no one person at HUD (below the Secretarial level) was 
accountable for making sure that the different program offices 
and computer systems were working together to prevent fraud. 

Reform. Secretary Kemp will appoint a Chief Financial 
Officer for HUD with broad powers to develop, maintain and 
oversee. the department's accounting, financial control, and 
cash management systems. In addition, a Comptroller will be 
appointed for FHA who will oversee the financial operations 
of FHA. The FHA Comptroller will be accountable to the HUD 
Chief Financial Officer on general ledger and cash control 
matters. The FHA Comptroller will report to the FHA 
Commissioner. Congress will be asked to pass legis- lation 
institutionalizing these offices. 

Action. Legislative and Administrative 

MR-3> Program Fji^flnrl^^ f^!t^1l?ff?T!t 

A task force has been created to tighten financial 
management activities 

— Complete priority action plans by the end of November 

12 
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Background. The Secretary created a task force on July 14 to 
identify aysteaic aanageaent problens in 26 major program and 
financial management activities of HUD. The task force 


will also document their findings and recommend solutions to 
each problem, and develop an action plan describing 
implementation of the solutions. Foiirteen of these activities 
were given the highest priority for immediate action. These 
fourteen cover the majority of HUD's collection and 
disbursement activities . Action plans for these fourteen will 
be developed by the end of November and implemented 
immediately. Action plans for the remaining twelve will be 
developed and implemented shortly thereafter. 

Specific Bzample. The activities of FHA closing agents are 
not adequately controlled, allowing closing agents an 
o^ortunity to defraud the federal government. The Robin-HUD 
case is a well-publicised example of inadequate internal 
controls . 

Reform. The Task Force has convened over 70 working group 
meetings to review documented problems from GAO, 16, QMB, and 
productivity studies. Action plans identifying major problems 
and the steps needed to correct them will result from task 
force analysis. 

Action. Administrative 


Program Bvalnation 


— Establish a fund for evaluation and monitoring. 

Background. HUD spends $17-18 billion per year in grants and 
assistance, but less than $25 million for evaluation and 
monitoring. Such expenditures would pay for themselves by 
averting unnecessary payments and fraud. 

Specific Example. The Section 8 program disburses more than 
$10 billion annually on behalf of more than 2.4 million 
households, but does not have complete records regarding the 
program. HUD is not able to verify the accuracy of subsidy 
payments. In such a situation, overpayments could be 
substantial . 

Reform. Under this proposal, an amount up to 0.5% of total 
expenditures would be dedicated to program evaluation and 
monitoring. The expectation is that these payments will more 
than pay for themselves in improved service and lower waste. 

Action. Legislative Proposal 

13 
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llR-5, Emodite HDD Ral^—lMng, 

— Streamline legislative review procedure applicable to 
production of HUD regulations 

Background. Legislative review began in 1978 with the 
adoption of a cumbersome and time-consuming procedure calling 
for making the effectiveness of HUD rules subject to review 
by the Banking Committees. While the Committees en^loy the 
review as a tool for oversight, existing procedures subject 
HUD rules to extreme delays and haB^>er the Department's 
ability to institute necessary policy and statutory mandates. 

Specific Example. Rules to implement the Deficit Reduction 
Act %fere published on October 31, 1986 but could not be 
announced for effect until March 2, 1987 - a delay of 
approximately four months. 

A rule implementing the Freedom of Information Reform Act 
of 1988 was published by HUD on September 27, 1988 
(53 FR 37546), but could not be announced for effectiveness 
until March 3, 1989 because of the congressional schedule — 
a wait of 155 days — instead of the 30 days normally required 
t^ the Administrative Procedure Act. 

In neither of these instances was there ever a suggestion of 
Banking Committee opposition, in either the House or the 
Senate, to the substance of the published rules. 

Reform. This proposal would amend section 7(o) of the HUD 
Act to permit more expeditious legislative review of all HUD 
regulations . 

Action. Legislative Proposal 

Mfi=£s Ratify HDD's Section 8 Rent Adjustment Procedures. 

ratify HUD's established Section 8 rent adjustment 
procedures 

Background. HUD's Section 8 rent adjustment procedures are 
limited by comparability studies, so as to prevent material 
differences between the rents charged for assisted and 
comparable unassisted units of similar quality and age in the 
same market area. 

Specific Example. In the Rainier View decision, the 9th 
Circuit held that HUD had misapplied the statute. One 
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consequence of this decision was that a for-profit landlord 
received a check for $3 sillion in windfall subsidies and 
funds that should be used to assist additional faailies. 
Often, developers have already been paid up to 120% of market 
rates. 

RefotB. If applied nationwide, the Rainier View decision 
would cost up to $1 billion in Section 8 subsidies. Ratify 
the Departaent's policy of using aarket coa^arability to 
determine Section 8 project rent increases. 

notion. Legislative Proposal 

MB-?! iryTVT? M97K ffrint FrffgrM ff^nfftlffnt ffni ffft?**^^ Miaapant 
Tig Pftllari 

— Bli»inate cusd^ersoae procedural requireaents which impede 
HUD'S ability to recover improperly used CDB6 funds. 

— retain authority to condition grants on ongoing 
performance, to litigate compliance problems, and to seek 
judicial relief 

— statutorily expand rights of grantees to consult with HUD 
prior to imposition of sanctions 

— facilitate HUD's efficient manages^nt of ongoing 
performance problems 

Backgroand. Because of a recent court decision, HUD may no 
longer condition or reduce a future grant to compensate for 
disallowed costs resulting from audits or monitoring. The 
two courses available now are to provide for a hearing before 
an admi n i s trative law judge, or to bring the matter before the 
courts. In most cases, the grant funds will have been spent 
fully, and only the courts can recover already spent funds 
from a grantee. Thus, hearings before an administrative law 
judge, in practice, are of limited usefulness to HUD. 

Specific Bxample. HUD has found numerous activities in each 
of the past several years idieref counties have spent CDB6 funds 
the county cannot validate. By the time HUD exhausts its 
current administrative remedies trying to verify the abuse, 
it is quite likely that all the funds will have been spent by 
the county. 

Reform. For cases of continuing performance problems, this 
legislation authorises HUD to apply sanctions to past and 
future grants, in %fays that guarantee the rights of grantees. 
The opportunity to seek judicial relief in cases of past 
substantial nonccnqpliance is preserved. The proposal would 
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assure that HDD has more effective legal remedies at hand than 
now exist to assure proper use of Its funds. 

Action. Legislative Proposal 
lIBzft^ S^gtipn 23S Bftf1miiw?1nq 

— Initiate a program to offer Incentives to homeowners to 
encourage refinancing of FHA- Insured home loans. 

Background. Many homes purchased under the Section 235 
program for low Income homeoimershlp carry mortgages at high 
Interest rates. Because HUD pays Interest above a certain 
rate. It will realise all of the savings If the owner 
refinances to a lower rate. Because the owner realises no 
savings, he has no Incentive to refinance. 

Specific Example. At current market rates, the U.S. Treasury 
could recover an estimated $200 million l^ refinancing. In 
1986 (before many participants left the program) HUD's 
Inspector General estimated the figure at almost $800 million. 

Reform. The Department will undertake an Initiative to 
refinance Section 235 mortgages. This will require Incentives 
for oimers In the program to refinance. 

Action. Legislative Proposal 

Iffi-^f Banjoruptcy Co4^ 

— exempt actions taken by HUD from the automatic stay 
provision of the Bankruptcy Code. 

Background. Under current law, we may commence, but not 
proceed with foreclosure after a bankruptcy petition has been 
filed. This proposal would exempt from the automatic 
stay provision of the Bankruptcy Code actions taken by HUD to 
carry out and complete foreclosure of multlfamlly projects. 

Specific Example. The HUD office In Boston had one project 
that defaulted In 1977, but could not be foreclosed until 
1989, 

Reform. This would permit HUD to protect the Interest of the 
Department and the tenants In the project. 

Action. Legislative Proposal 
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IBslSL Target CDBG Bettar T^ Tdm and Moderate IncoM Pergong 

... tighten the accounting rules to end distortion of 
reported benefits by requiring proportionate 
accounting 

— increase to 75% the overall low/mod benefit 
requireaent 

provide for nore effective targeting of funds in nore 

affluent ccnminities by requiring 100% of activities 
to address the low/Bod benefit objective 

Background. Under existing law, CDBG grantees can spend up 
to 40% of their funds for activities idiich do not benefit low 
and moderate incoae persons. Moreover, activities 

assisted with the balance of funds may benefit a substantial 
proportion of people who are not low or Moderate incoae. As 
a result, the actual proportion of funds spent by some 
communities to benefit low and moderate income persons can be 
substantially liass than 50%. 


Specific Bzample. One wealthy suburban community used CDBG 
funds to plant trees, and install bike racks and benches. 
The funds could have gone instead to other parts of the county 
which have profound housing and econooiic development needs. 
The new proposals would make it highly unlikely that the 
county could fund these sorts of activities. 

Refosm. These proposals, taken together, would assure that 
scarce resources are targeted more effectively and that both 
HUD and Congress are more realistically informed as to who 
actually benefits from CDBG expenditures. 

Action. Legislative Proposal 

MBzlLi CDBG AntiDOvertv Strataov 

... require entitlement grantees and states to have a 
strategy for fighting poverty 

Background. The CDBG allocation formulas provide funds to 
recipients, in large measure, because of the extent of poverty 
within their jurisdictions. There is, however, no program 
requirement that funds be used by the recipients to reduce 
actively the incidence of poverty. 

Specific Bxaaple. A large city in the Sunbelt, over several 
years, has spent the bulk of its CDBG funds on „the 
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r^developaent of its downtoim district — not on fighting 
poverty. 

Refon. This proposal would bring recipients of ^CDBG funds 
into partnership with HUD as it wages a new war on poverty 
and require theai to think through a CDB6 strategy consistent 
with federal goals. 

iiR-12, HuMiwininn nf rninrlniil rinnrtlni 

Background. In aany states, the Department incurred a 
loss on foreclosed property it could not sell because 
FHJk %fa8 required to abide by State aandated redsaiption 
periods. When legislative relief was granted to TBK 
programs, the sane protections were not afforded 
properties under the Section 312 program. 

Specific Bzaaple. In the case of a property which stands 
vacant for a year due to reden^tion rights, the 
Department can lose its entire loan investment due to 
vandals or deterioration. 

Reform. The Department seeks the same prereden^tion rules 
for the Section 312 ccnmunity development loans as it has 
for FHA single family program. 

Jlction. Legislative Proposal. 
HB-13t iMftratft lU^hflmitatJOT R^fMi 

Background. Internal investigations have uncovered patterns 
of favoritism and abuse in the selection of projects for 
funding under the Moderate Rehabilitation Program. 

Specific Bxample. In one case, local officials had not 
requested assistance for an area, yet units were provided, 
throwing into question the priorities and methods used to make 
funding decisions. 

Reform. Funding for the Section 8 Moderate Rehabilitation 
Program has been proposed for termination by Congress; the 
Department will use programs such as the project-based 
certificate program, the low income housing tax credit, 
community development block grant, the rental rehabilitation 
program, and public housing modemisaion funds to help 
accomplish our goals for rehabilitating public and assisted 
housing. HUD is proceeding with nationwide audits of 277 
Moderate Rehabilitation projects funded from 1984 to 1988. 
If excessive subsidies are being paid, HUD will pursue 
measures to recapture those funds. 
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PJIBT III. FBDBRAL H OOSIMG MD miMl St UK nCm 


itffd riBttiwiii fitBtfflw^titff for ruh 


Background. Annual audited financial atateaienta are the 
noat basic of all aanageaent requireaenta . In a 
financial operation, the top-level reports drive all 
lower-level systeas, and systens deteriorate without the 
discipline of rigorous annual review at the top. In 
particular, insurance operations require both cash-based 
and accrual-based records. 

Tet TBK did not have annual audited reports froai 1974 until 
1989, and its internal reports only measured results on a 
"cash basis." The result %fas an absence of necessary 
accounting controls and reporting. 

Specific Bzaaple. Frosi 1974 to 1989, FHA's finances were not 
audited by an outside accounting fim. For fifteen years, 
therefore, public accountability was liaited. The General 
Accounting Office (GAO) atten^ted audits in 1981 and 1984, but 
FHA's boolcs were in such disarray that the preparation of 
financial stateaients %fas iapossible. In 1987, GAO began 
again, this tiae spending two years working with Price 
Waterhouse and HUD's accounting departaent to develop systens 
capable of measuring the agency's finances. 

FHA did, however, produce internal financial statements. But 
these were done for the most part on a cash basis, not the 
accrual basis necessary to accurately portray an insurance 
operation's condition. FHA's managers therefore had an 
unrealisticlly rosy picture, because claims were only counted 
when they were paid, not when the default occurred. 

On September 27, 1989, the U.S. Ccnptroller General (the GAO 
administrator) reported to Congress that full financial 
statements for FHA had been cos^leted. These statements 
showed a $4.2 billion accrual basis loss in FT 1988. FHA had 
reported a $856 million loss for the same period on a . cash 


The difference in the two amounts was that a large number of 
defaults and delinquencies had occurred in 1988. FHA will 
have to pay for these over the neact two to three years. By 
analogy, there is a difference between the balance recorded 
in a checkbook (the accrual basis) and the balance showing on 
the screen of the automatic teller (the cash basis). In 
essence, FHA has many outstanding "checks"; these were not 
recorded and will soon be cashed. 
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llefosB. HOD will require end publish ennual audited 
financial etateaente, prepared by an independent 
accounting firm. These stateaients will be on both a cash 
and accrual basis, and will be consistent with generally 
accepted accounting procedures. The auditors will also 
be asked to provide a Ifanageaent Letter pointing out 
deficiencies in FHA's financial control and aanagenent 
systens. Secretary Kaa^ announced this policy in a 
letter to Senators Alan Cranston and Alfonso D'Aaato on 
August 3, 1989. 

The FHA Ccnqptroller (see llR-2) will be responsible for 
ensuring that all accounting systens are well-aanaged and 
capable of being fully audited every year. Results will be 
consolidated with the HUD general ledger under the auspices 
of the HUD Chief Financial Officer and will be transmitted to 
Congress and published each year. 

Action. Legislative Proposal 

-^1 C^mifffflt^n TiMiffPtlriffnt Actuarial ^wut^Ymjm 

Background. FHA operates 47 different insurance 
programs. Because economic and technological changes 
have affected the viability of many of them, a 
reassessment of FHA's basic financial es^osure is 
necessary. 


Specific Bzample. Although it has over $300 billion of 
insurance-in- force, FHA has only one certified actuary. 
By constrast, the Prudential Insurance Company has 150 
actuaries . 

Reform. An independent actuarial study has been 
cosmdssioned by HUD. This effort will include the 
development of a computer model that FHA managers can 
use to test the intact of rapidly changing economic 
conditions, the effects of proposed legislative 
initiatives, and the effect of various terms and 
conditions on the viability of policies. 

FHA will also hire additional actuaries and develop an ongoing 
review process for all insurance programs. 

Action. Administrative 
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anting FgnfftiftM 

Background. FHJk's prograanatic divisions (under- 
writing, aanagaaent and nonitoring) report to the FHA 

Cosadssioner, idiile the accounting divisions report through 
another line of authority to the Assistant Secretary for 
Administration. This split of FHA was ordered in the early 
1970s - the sane time that audited financial statesient becaae 
difficult to produce. Two problens have resulted t (i) 
program managers are not accountable for finances, and (ii) 
accounting and processing are not accountable to program 


Specific Example. When the new FHA appointees interviewed 
one program manager about the losses in his program, he had 
no idea how large they were - the accounting people would 
know. The accounting people didn't know. They'd never been 
asked. It took Assistant Secretary- level orders from both 
FHA and Administration to produce a rudimentary loss estimate 
(about $170 million). 

Similar incidents have occurred during the revieira of 
nearly every program. The avoidance of financial 
accountability in FHA has become cultural and pervasive. 

llefotB. A Coa^troller will be appointed within FHA to 
oversee cash flows and to direct business operations. 
The FHA Coa^troller and FHA accounting and insurance 
processing functions will report to the FHA Commissioner. 
The Ccamdssioner will therefore be accountable for the 
financial operations of FHA, and will ensure that both 
program and accounting managers are required to work together. 
All FHA accounting will be consolidated into the HUD general 
ledger under the Chief Financial Officer. 

Action. Administrative 

ygiMt Byintog Proggan-lyy-pypgiran AggffWting 

Background. Currently, no accounting records break doim 
financial results by program. Instead, all profits and 
losses are lumped together into arbitrary totals. 
Without accounting by "section of the Act, ** Congress 
cannot judge the efficiency of housing programs it 
creates, and managers inside FHA have no feedback on the 
operations of their own programs. Such accounting 
systems formerly existed, but were dropped ten years ago. 

As GAO noted in testimony before the Senate Banking Committee, 
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"At present, managers at FBK do not have sufficient prograa- 
level financial information to determine which programs are 
self-sustaining and which are not... Financial information 
is periodically produced only for each of its .four major 
funds . ** 


Specific Example. Title I Manufactured Housing mort- 
gage insurance has apparently sustained hundreds of 
millions of dollars in losses in recent years, we say, 
"apparently, " because no one can tell for sure; 
HUD'S cGoputer systems cannot distinguish between 
Manufactured Housing's losses and those of coinsurance, 
hospitals. Title Z, and other programs consolidated in the 
General Insurance Fund. 

Reform. HUD will institute "section-of-the-Act" 
accounting by FT 1991. 

Action. Administrative 


Background. HUD operates through ten regional offices 
around the country. The Regional Administrators are 
responsible for the management of programs in their 
areas; they allocate staff, set priorities, etc. Tet 
they are told nothing of the financial conditions of 
operations in their regions because HUD produces no 
surplus /deficit reports broken doim by region. The 
Comptroller General of the GAO cited this deficiency 
in his September 27 report to the Senate Banking Committee. 

This would be analogous to a division president at 
General Motors not knowing his division's finances, and 
his superiors not knowing either. Accountability is 
impossible. 

Specific Example. Five of the regional housing directors 
%fere recently asked to name the top three causes of FHA 
losses in their regions. None could; 

in fairness, such information is a Headquarters 
responsibility, and Regional Administrators have continually 
asked for better information. 

Reform. HUD will institute Region-by-Region accounting 
for FY 1991. 

Action. Administrative 
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IBhdL IlwUWt^ PCTgffffff JlmJ 

Backgxoimd. FHA processes over one Billion applications 
per year. It services over 6.8 million policies % Yet 
the capabilities and integration of 

FHA's processing and coaputer systens are not Bodem. llAl2£ 
upgrades are necessary in all systens, and the distribution 
of processing functions in the field require rationalization 
to inprove efficiency. ^ 

Specific Bzaaple. FHA's operations are split among 
several mainframe computer systems, each in a different 
locations and different languages. It is not suprising 
that accurate information is so hard to assemble and that 
processing delays are so comsK>n. 


GAO has cited, for example, the fact that FHA has two 
overlapping automated systems for managing its single family 
housing inventory. This is obviously redundant, and is a 
further problem because the numbers produced by each have 
grown alarmingly in disparity. 

Thus, in the case of "Robin HUD", FHA had two conflicting 
systems tracking the closing agent's sales. And neither of 
these computers %ias talking to the one recording the cash 
proceeds of the sales. Dishonest closing agents have 
exploited the gaps in HUD's financial controls. 

Reform, (i) HUD will fully integrate all FHA systems 
by FT 1992. This will either require a new mainframe to 
replace the current four, or a major software and 
communications integration effort. (ii) HUD will 
institute an Assistant Secretary-level review committee 
to set computer budget priorities. This committee has 
already begun work under the direction of the Under- 
secretary, (iii) HUD will review field processing 
operations for potential economies of scale in 
consolidation of processing functions. 

Action. Administrative : 
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Background. FHA's single- family insurance programs are 
designed to provide homeoimership opportunities for 
families i^o will occupy their own homes. FHA does not 
exist to provide profit opportunities to private 
investors. Investors are much more likely to walk away 
from their homes in an economic downturn and are 
responsible for the majority of the fraudulent schemes 
in FHA programs. 

Specific Example. Investors are only a small portion of 
FHA's business, but a significant source of its troubles. 
In 1988, investors accounted for only 2.5% of FHA's new 
policies, and roughly 15% of the losses. Host of the 
defaulting loans %fere %irritten in earlier years. One 
group of private investors in Denver owned 750 FHA homes, 
and defaulted on every one of them. 

Reform. In the future, private investors will be 
excluded from FHA insurance of single family homes they 
do not occupy. Still accepted would be public purpose 
investors, such as state and local housing finance 
agencies and non-profit housing providers. Multi-unit 
oimer-occupied structures also will be permitted, as for 
example a family occupying one unit of a duplex while 
renting out the other. 

By this reform, HUD is not seeking to discourage private 
investment in housing as a general matter. The reform is 
rather a recognition that the federal government should not 
subsidize the risks of private speculation, and that private 
sector investment will be more wisely allocated at free market 
rates . 

Action. Legislative Proposal 

OftdL Prohibit Dealers and Loan Brokers from Oriainatina 

Tjtl^ I B<ime Tpprpvffieilt l^oftpg 

Background. Currently, home improvement contractors (for 
example, exterior siding salesmen) help their customers 
complete and submit Title I loan applications for the work 
they do. Similarly, loan brokers earn fees by obtaining Title 
I loans for borrowers. The inherent conflicts of interest in 
these arrangements are obvious. The unscrupulous contractor 
can advance his interests at FHA's expense. 

Specific Example. Home improvement contractors have been 
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knoim to "help borrowers qualify" by inflating their incoaiea 
or hiding debts. Contractors often do shoddy work or 
overcharge. Loan brokers have assisted borrowers in 

obtaining Title I loans for ineligible iteas (e.g., personal 
loans, swfitng pools, debt consolidation) . One loan arranged 
through a loan broker was used to finance the borrower's 
divorce— even though the application stated that it was for 
hosM inprovesMnts . 

Refon. Dealers and loan brokers will be prohibited froa 
assisting in the preparation or subadssion of Title I 
iMproveannt loans. 

Action Begnirert. Legislative 

Background. In current practice, dealerships for 
manufactured hoaes can cosed. t FHA to insuring loans on 
Manufactured homes (mobile hosMS) that they sell. The 
lenders in between the dealer and FHA have not questioned 
most applications. Again, a conflict of interest exists t 
the salesman has an interest in qualifying the applicant 
in the face of adverse credit criteria, and has incentive 
to inflate the mortgage amount. Numerous cases of fraud 
have been discovered. The manufactured home loan 
insurance program has cost FHA and QQfA over $500 million 
. in recent years. 

Specific Bzample. A common scheme was for a dealer to 
finance the purchase of the furniture as well as the home 
itself (an accepted practice in the industry) then take 
back some of the furnishings as the "down payment". 

Reform. FHA, QQfA and the manufactured housing industry 
will meet to revise and restructure the lending process 
for FHA manufactured housing home insurance. 

Action Required. Regulatory 


Background. Under existing law, an FHA borrower can 
qualify as an "oimer-occupant" for more than one home. 
In addition to a "principal residence" that is the 
borrower's primary home, he can obtain an FHA loan for 
a "secondary residence" which he occupies for part of 
the year. HUD has administratively required a 15% 
doimpayment on secondary residences. 
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specific Bxaaple. The nost coanon fose of "secondary 
residence" is a vacation property owned by a faaily 
wealthy enough to afford a beach house or a ski lodge. 
la effect, these secondary residences are actually- hi^- 
risk investment properties that double as a weekend 
retreat for ^le owner. FHJk should not be used to insure 
these sorts of properties. 

In the 1987 Act,, Congress had repealed HDD's Section 203(b) 
authority to insure "vacation hoaes". Unfortunately, a 
loophole regained in that vacation hosMS could often be 
insured as "second 


llefose. HUD will close all vacation hosM loopholes. In 
the future, FHJk will only insure second hosMS in ]2SQa 
fide hardship cases (e.g., ifhere ^ faaily mavmd to a Aew 
area for purpose of en^loyaent and had been unable to 
sell their existing hosM — or i^ere a second home could 
be justified on the basis of seasonal ei^loynent) . ' 
However, FHA will not insure second hones used for 
investment or vacation purposes. ( '. 

Action. Legislative Proposal 

nft-ll^ Www4y» Crg^U GKi^lm in l4>w AffwttgM 

Background. FHA loans are currently assumable without 
restrictions an owner can hand their house keys to anyone 
they wish and FHA is liable. For investors, current law 
requires a credit check if the transfer is done in the 
first two years of a loan. Monitoring has been lax, and 
abuse has been common. "Straw buyer"* fraud, "equity 
skimming," and unsuitable buyers have been particular 
problems . 


Specific Example. In Houston, two investors advertised 
in newspapers that they would "assume" FBK loans from 
borrowers who were unable to continue making payments . 
The borrowers actually paid these individuals $1,000- 
$3,000 to take title to their property, believing that 
the sale would protect their credit rating. Instead, 
the investors rented the properties and never paid the 
mortgage. In dosens of cases, the investors pocketed 
the rents, FHA paid the- claim and suffered a loss and 
the original borrowers found themselves disqualified from 
buying new homes. 
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lle£osB* All buyers assuming an FHA loan will be required 
to be checked for history of FHA-related problems, and 
a basic credit check. A full underwriting analysis will 
not be necessary. 

Action. Legislative Proposal 

ZB4=12± Tftmllifftrft TUl^ » 

Background. Of the 58 Title Z Land Developoient Insurance 
policies that FHA has endorsed since 1977, 25 have 
defaulted. Losses are estimated to total almost $100 
mijLlion. Th# program %ias designed to .help develop 
subdivisions, but ymat to build highly speculative 
upscale residential conmunities with little regard for 
affordable housing. 

Specific Bzample. One defaulted Title Z loan was used 
to build a developm^it on a golf course in Palm Desert, 
California. 

Reform. The Title Z Land Development Insurance Program 
will be terminated through rulemaking at HUD^ with a 
request for legislation to ratify the repeal. 

Action. Regulatory 

FHA-13. Provide Authoritv for Regional Dq^rwritlnff CritJirla 

Background. America's economy is becoming increasingly 
regionalized, particularly in its housing markets. 
Regional economies can be isolated from the rest of the 
country, as recent experience in the oil-producing states 
has demonstrated. Yet FHA's underwriting criteria and 
standards are national. Regional directors do not have 
the flexibility to respond to special needs in their 
regions or the control speculative excesses. 

In particular, FHA should be able to specifically target inner 
city areas, underserved rural areas, and populations which can 
benefit frcnn FHA homeownership programs but may be outside of 
the mainstream of molrtgage finance. In many ways, these 
groups can be strong credits and provide a healthy 
diversification for FHA's insurance portfolio. 

Specific Example. In Houston, the local office oimed 
over 5,000 repossessed homes, yet continued to fuel the 
soft market with new insurance for speculative invest- 
ments in new subdivisions. 
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At thm uamm tiam, FHJl insurttd only taas, Mgh lean^to-value 
single family loans in all of tho Bronx, Msfv York - in largo 
part because underwriting criteria could not be tar^etted to 
the special conditions of that area. 

Ref oxB. Limited authority will be given to regional 
offices to adjust underwriting criteria given the needs 
ii^osed by local conditions. The limits of such 
authority will be specified in regulation* The WBh 
Commissioner will also develop a policy on methods of 
targetting underserved groups • The WBh Ccsmissioner will 
establish national criteria for limits to such authority 
with twin goals of nationwide actuarial soundness for the 
Mutual Mortgage Insurance Fund #nd the public purpose of 
enhancing homeownership opportunities. 

Acftion. Regulatory 

Background. FHJl does not contest claims for payment 

unless it has grounds to refuse payment because of lender 

fraud. There are gray areas, however,, idiere the lender 

was involved in a fraud perpetrated by the 

mortgagor, or actively knew of it and did nothing. FHJl needs 

to clarify its position on such cases, both to 

free itself to pursue fraudulent lenders and to reassure the 

secondary market of its basic incontestability policy. 

Specific Bzample. Mortgage companies have knowingly 
originated large numbers of fraudulent loans for sale to 
other mortgage bankers . The purchasing investor then 
discovers that the FHJl mortgage insurance premium hasn't 
been paid or the loan hasn't been endorsed for PHA 
insurance. In one fraud case, a lender purchased several 
hundred mortgages that are not eligible for FHA insurance 
because the were fraudulently closed. The original 
lender has since gone out of business. 

Reform. A formal policy will be developed by the PHA 
Commissioner, the QDfA President and the HOD General 
Counsel regarding claims contestibility in cases of known 
fraud. 

Action. Administrative 

Background 1 Currently, there are no training 
requiroients for appraisers in some PHA programs, 
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although sone have exparience requiroienta . PHA'a whole 
appraiser qualification policy lacks consistency and 
miniauB standards. The Financial Institutions Refom, 
Recovery and Enforcoient Act of 1989 requires states to 
create certification processes for appraisers in their 
states . 

Specific Bzaaple. Area Management Brokers are private 
contractors (in the sasie Banner as closing agents) idio 
are delegated nany aanagenent responsibilities in the 
handling of PHA's single family 

housing inventory. Aaong these is the task of setting the 
asking price for FHA's property sales, yet they need no 
valuation credential and in fact have a financial interest in 
setting an unreasonable price. 

Refom. J^praisers involved in the underwriting of FHA 
prograas will be required to be certified under the new 
state certification rules subject to applicable Federal 
acquisition requirements. Area managoient brokers will 
be required to be certified appraisers, or undergo 
standardised FHA valuation training. During the phase- 
in of these requironents , FHA staff appraisers will 
conduct reviews of appraisals and valuations submitted. 

Action. Regulatory 

ZB&-l£i Control Onality of Program Particioante 

Background. FHA has in the past ten years delegated a 
wide variety of its processing activities to thousands 
of widely scattered firms - mortgage bankers, closing 
agents, area management brokers, fee appraisers, etc. 
The quality of FHA's business depends on the quality of 
this infrastructure. To the extent the strongest 
institutions avoid FHA (because of slow service, 
inappropriate products, etc.), FHA will find itself 
having to spend more time monitoring and controlling a 
weaker net%iork. 

Specific Bzample. In 1988, only t%io of the nation's top 
ten mortgage lenders did significant business with FHA 
programs. 

Reform. Develop and ii^lament a long-term strategic plan 
to develop the quality of FHA products, ii^rove service 
to large financial institutions, and undertake marketing 
efforts designed to strengthen diversity of types of 
lending institutions, capital requiroments , and 
accountability of insurance distribution net%iork8. HUD 
will also take steps to ii^rove its contracting and 
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procuroaant operations in the field. Thie will include 
increased wmitoring and increased eaphasis on 
professional contract ■ana go s win t in the field. 

JU:tioa. AdAinistrative 
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3i ?BFTT-f^'^-^ wnngTMe. g^«H yinj>fM^iiii nmm\m 


atzllx CQlMBrflng^ Rfff 


Background. In anticipation of unacceptable losses ($960 
million disclosed in the Septeaber 1988 financials with 
future losses likely) , Secretary Keap in May of this year 
placed the Coinsurance program under a iioratoriua to new 
entrants and initiated a 120-day study period. FroblesM 
in the coinsurance industry mirrored those of the S&L 
industry! irresponsible lending, low capitalisation, poor 
business analysis, and weak enforcoient. lo^roper 
financial incentives stimulated several large coinsurers 
to originate large mortgages idiich were not justified by 
the underlying value of the mortgaged real estate. 

Despite these huge losses, the coinsurance program, properly 
reformed, can make a substantial contribution toward our 
affordable housing goal. For example, the average coinsurance 
mortgages are $26,000 and $47,000 under the refinancing and 
new construction programs, respectively (as compared to an 
overall $62,000 single family FHA mortgage). Such mortgages 
create housing that is affordable by persons with incomes 
below the U.S. median. Over 332,000 housing units, including 
45,000 new or substantially rehabilitated units, have been 
financed under coinsurance. 

Specific Example • DRG Funding Corporation was 

suspended by Secretary Kemp on March 26, 1989. To date. 

It has experienced defaults on 113 of its 214 loans, 

totalling $709 million out of approximately 

$1.1 billion coinsured mortgages which it originated — a 66% 

default rate. Charges of improprieties are now being 

investigated by the FBI. 

Reform. HUD is expediting a reform package which will 
provide fori (i) improved quality standards for 
coinsurers, including more stringent entry standards, 
higher capital requirements, and new financial disclosure 
requiroients , (ii) higher cash requirements of 
developers, (iii) reorganization of the coinsurance 
division together with acquisition of new skills such as 
CFAs and appraisers; and (iv) a combination of stricter 
underwriting standards and monitoring, together with a 
continuation of the increased enforcement activities 
initiated by Secretary Kemp who has already sanctioned 
10 of the 39 active coinsurers — a record that contrasts 
with prior lax enforcement. 
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FHA will pursue the operation of the coinsurance program on 
a self-supporting basis in order to prevent the use of 
insurance losses as uncontrolled subsidies. 

Action. Regulatory 


Fm-lfl , Raivlee Prooerti^ Disposition 
miltrl-fftffllY Pgff1»Ptf 

Backgrounds Current law requires HUD to target scarce subsidy 
resourcee to previously non-subsidized projects idiere the 
mortgage is in default, or the Secretary holds title. HUD 
must provide 15-year rental subsidy contracts for each unit 
in a project that on the date of a Bortgage assignment are 
occupied by low- and moddrate-inccne persons. Additionally, 
if the Secretary of HUD owns the project through a foreclosure 
action, HUO must provide 15-year rental subsidy contracts for 
each vacant project unit. 

Current law additionally requires HUD to provide 15-year 
rental subsidy contracts for aj.1 units in subsidized or 
formerly subsidized projects assigned to HUD or o%fned by the 
Secretary of HUD. A "subsidized" project is defined as a 
project where housing assistance payments are made to more 
than 50% of the units in the project. 

In most cases, non-subsidized properties in soft markets enter 
default status due to high vacancies or a do%fnward trend in 
rents. Targeting rental subsidies to geographic areas with 
high unit vacancies, and therefore downward pressure on rents, 
is inconsistent with a HUD goal to provide project-based 
subsidies to areas in most need. Areas in most need are 
generally those with low vacancy rates fostering a shortage 
of affordable housing opportunities, and upward pressure on 
rents . 

In addition, requiring HUD to place low income restrictions 
on project units which are not currently occupied by low 
income tenants may reduce the value of the project to 
prospective purchasers, and increases potential losses to the 
FHA insurance fund when the property is >old. 

Specific Bzaisples For example, when a HUD p rope rty is sold 
in Houston, where vacancy rates are over 10%, HUD is required 
to provide 15-year Property Disposition Section 8 funds 
irrespective of vacancy rates. HUD does not have an 
opportunity to allocate those same funds to "tight" rental 
markets where affordable housing is most needed. And HUD may 
also experience a greater loss to the FHA insurance fund due 
to the reduced value. 

Reforms HUD needs the flexibility of the regulatory process 
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to describe the type of subsidies iiost appropriate to care 
for tenants in projects acquired by the Secretary, or projects 
in default with the iiortgage assigned to the Secretary. 

HUD proposes legislation to limit the requiroient of 
maintaining foreclosed properties for low income use to those 
units idiich were either (i) subsidized, or (ii) occupied by 
low income persons at the time of assignment, or the ^ime the 
Secretary acquired title, idiichever is greater. The measure 
will also give HUD the flexibility to serve low income 
eligible units with either project-based or tenant-based 
subsidies . 

HUD should evaluate the particular market conditions and 
specific project conditions to achieve the greatest benefit 
to the tenants at the least cost to the federal government. 

Actions Legislative Propqsal 

Fm-19, Revise MuUi-rfirinY Propertv Disposition Procedures for 

Background. No policy is in place for determining the method 
of disposition for properties in the subsidised HUD-held or 
HUD-ovmed multifamily portfolio. The profit potential for the 
sponsor, the future fate of the tenants, and tha cost to the 
federal government may be significantly affected by a decision 
to structure a negotiated sale to a qualified sponsor rather 
than initiate a competitive bid procedure. 

Specific example. Under present policy, negotiations may be 
initiated by a prospective purchaser of a low-income housing 
project before HUD has given full consideration of other 
offers. In the absence of competition, an award granted by 
HUD to a housing sponsor through a negotiated sale may allow 
excessive amounts be conceded to the sponsor. 

Reform. Develop and implement criteria for decisions leading 
to the disposition of property in a negotiated sale . , and to 
establish when to initiate a con^Mtitive bid procedure. 
Develop and implement a format to consistently document the 
application of the criteria. 

Action. Regulatory and Administrative 

ah=2SL Reirt«l# llMlti^ -Family 1>irft^fl|i Tffr^ 

Background. Mortgage insurance premiums often do not provide 
adequate compensation to HUD for the risk associated with 
insuring multi- family housing. The potential losses incurred 
are not balanced with the premiim received, jeopardizing the 
stability of the insured portfolio. 
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Specific Bzaaple. Mnlti- family full insurance prograaa enlist 
a "soft-market, policy*^ to insure properties in regions 
ciirrently experiencing high vacancy rates. The policy alloirs 
insurance to be coHid.tted for those properties in smaller sub- 
markets that can be successfully undentritten, but does not 
alloir an increase in the premium charged to cover the 
additional risk. 

. Hsform. An actuarial study of HOD program performance will 
be produced to provide a basis for interpreting the additional 
risk associated with mooting important social objectives. 
Program and policy changes will be adopted to prospectively 
equate the risk to the insurance premium and' the social 
benefit. 

Action. Administrative 

Background. The amount of HUD subsidy dollars provided for 
low-income housing projects is primarily calculated from 
amounts necessary to service project d^t, and pay for project 
operations. When a project sponsor uses the Lqw Income 
Housing Tax Credit (LIHTC) in conjunction with other 
federal subsidies, the amount of funds available from the 
sources of funding (rent subsidies and the proceeds from the 

.sale of. tax credits) may exceed project development costs to 

. produce windfall profits. 

As a result, project sponsors are able to charge high 
front-end fees for rehabilitating currently subsidized 
properties, or developing additional subsidised properties. 
Also, sponsors purchasing properties can pay excessive 
purchase prices to previous owners due to additional proceeds 
derived from the combination of funding sources. 

Until recently, HUD did not fully analyze the LIHTC %^en 
assessing the necessary level of federal government 
contribution necessary to produce, rehabilitate, or transfer 
. multi-family housing projects. In the past, HUD has reviewed 
the sources and uses of funds associated with the tax credit, 
but had no policy to apply the information to the funding of 
a project. 

In many instances state governments, assigned the duty of 
allocating the LIHTC, have not adequately assessed the level 
of federal subsidies being provided by HUD, and consequently 
have not adjusted the level of the tax credit. 

.HUD is currently in the best position to adjust the subsidies 
iivailable to the project following disclosure of the amount 
-,of funds being raised from the LIHTC. 
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pacific Bzaaple. A low-incone housing project was recently 
sold to a purchaser %^o secured low income housing tax 
credits. The LIHTC was used in combination with HUD rental 
subsidies • 

The total cost to rehabilitate the project was estimated to 
be over $16 million. The cost of the repairs will be 
supported by an increase in project rent subsidies. 

The $16 million rehabilitation cost allowed the sponsor to 
raise a total of $7.6 million in LIHTC proceeds. Of the $7.6 
million, only $1.8 million went to pay for the project 
repairs. The rest of the funds went to pay the sellers of 
the "failed" project nearly $4 million, with another $1.4 
million of remaining funds in reserve accounts that may 
eventually revert to the current owner. The remaining $400,000 
went to pay transaction costs. It is also important to note 
that the sponsor in control of the sale remained the same, 
substituting one limited partnership entity with another. 

Sefoxm. In order to require project sponsors and real estate 
syndicators to maximize the amount of tax credit syndication 
proceeds available to pay for the construction 
and rehabilitation of low income housing, HUD will analyze 
the value of the LIHTC and adjust accordingly the ainount of 
federal subsidies available to the project. 

Action. Administrative Order 
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U^ OB^ARTMEHT OF HOUSING AND URBAN 0EVB.0PMB4T 

THE SECRETARY 

WASHMGTON. D.C 20410-0001 


October 31, 1989 


Honorable Thomas S. Foley 
Speaker of the House 
of Representatives 
Washington, D.C. 20515 

Subject: Proposed "Department of Housing and Urban Development 

Reform Act of 1989," and a bill to amend the Banlcruptey 
Code 

Dear Mr. Speaker: 

I am pleased to present to the House of Representatives two 
bills designed to help eliminate the systemic flaws in existing 
housing and community development programs, idiich have made them 
susceptible to waste, fraud, abuse and political influence, and 
to restore ethical integrity to the administration of the 
programs of the Department of Housing and Urban Development. 
These legislative initiatives are urgently needed to help reform 
the Department and permit the Bush Administration to pursue its 
agenda for creating opportunities for homeownership, jobs, and 
hope in our nation's inner cities and distressed rural 
communities . 

These proposals reflect the many good ideas and 
recommendations of my staff, of HUD's Inspector General, the 
General Accounting Office, as well as those offered and 
introduced by Members of Congress. I am also pleased by the 
recognition in Congress that this reform is an urgent priority, 
which requires nothing less than complete bi-partisan support. 

Mr. Speaker, among the several provisions contained in the 
legislative package are: 

— A proposal to institute fair and open competition for 
federal housing funds. 

Proposals to eliminate discretionary funding and require 
public notification of all funding decisions and housing 
assistance allocations. 

A p roposal to require all consultants doing business with 
HUD to register with the Department and to fully disclose 
their fees. This proposal will complement action already 
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taken by Congress, as contained In the Department of the 
Interior Appropriations Act of 1989 (P.L. 101-121). 

A requirement that all regulatory waivers be published in 
the Federal Register. 

A proposal to earmark for all HUD programs funding to 
support adequate evaluation and monitoring. 

A proposal to ratify the Department's policy of using 
market comparability in granting rent increases for low- 
income housing projects and prohibit the Dep2urtment from 
making windfall payments of more than $2 billion to 
private owners. 

Proposals to better direct scarce Community Development 
Block Grant (CDB6) fund* to activities which serve low- 
and moderate-income individuals and to require the 
establishment of an anti-poverty strategy by all CDBG 
grantees . 

A proposal to establish at HUD a Chief Financial Officer 
to supervise the financial management of the Department's 
programs . 

A proposal to streamline the process for Congressional 
review of HUD regulations. 

Proposals to restore financial soundness to FHA mortgage 
insurance programs, including the termination of high- 
risk programs for land development and vacation homes. 

A bill to amend the Bemkruptcy Code governing the powers 
of a bankruptcy court and the effect of automatic stays on 
multifamily housing to protect the financial interests of 
the Federal government. 

Section-by-section explanations and justifications accompany 
this letter and more fully set forth the contents of the bills. I 
request that the bills be referred to the appropriate committees an^ 
urge their immediate enactment. 

The Office of Management and Budget has advised that there is 
no objection to the submission of these draft bills to the Congress 
and that their enactment would be in accord with the program of the 
President. 


sincerely yours. 
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To m on d Vedejcal Ian to sefocB hoasing, riMinllj and 
nei^iborhood dBvelopaent, and related proqcmm, and for other 


UtJTW 9t 

tlw Tnitr^ states of rrrr'l^n fiw ff?nqrrffff niffwirilnffi That this Act 
Bay be cltcKl as the "DepartBent of Boosing and Ifecfoan Developnant 
RefoiOB Act of 1989". 


Title I — BTHICS 

Sec. 101. Allocation of housing assistance 

Sec. 102. Public announcement of HDD funding decisions and 
housing assistance allocations 

Sec. 103. Prohibition of advance disclosure of funding decisions. 

Sec. 104. Refom of the headquarters reserve 

Sec. 105. Reform of Secretary's discretionary fund 

Sec. 106. Waiver of HUD regulation requirenents and handbook 
provisions 

Sec. 107. Authority for the Secretary to iii^Ksse civil money 
penalties on mortgagees and lenders 

Sec. 108. Authority for the Secretary to impose civil mpney 
penaitieis on multif amily mortgagors 

-Sec. 109. Authority for the Secretary to impose civil money 
penalties on section 202 mortgagors 

Sec. 110. Authority for the Secretary to i]i^>ose civil money 
penalties on QUIA issuers 

Sec. 111. Authority for the Secretary to iii^ose civil money 

penalties for violation of the Interstate Land Sales 
Full Disclosure Act 

Sec. 112. Consultant reform 
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Sec. 201. BBtablish HOD chief financial officer and ¥HK 
CGBptroller 

Sec. 202. Pzogran evaluation and aonitoring 

Sec. 203. Bzpediting HUD zoleaaking 

Sec. 204. Batification of the use of national coaparability 
pzocednzes for section 8 rents 

Sec. 205. Targeting CDB6 ae o un ts to persons of 
low and aoderate Incoae 

Sec. 206. CDB6 antipoverty strategy 

Sec. 207. Synthesis of block grant sanctions 

Sec. 208. Knllification of right of redsaption of single family 
■ortgagors nnder section 312 rehabilitation loan 
program 


TiTu III — FBDOtti. maasiMG MoamiMfTaMnam 

Sec. 301. Jknnnal financial stateaents 

Sec. 302. KHel nation of private investor-owners fron the WHA 
single family mortgage insurance program 

Sec. 303. Limitation on secondary residences in the FfU single 
family mortgage insurance program 

Sec. 304. ■nqiiiFp credit revieiis of persons scguiring fMA 
mortgaged properties for life of mortgage 

Sec. 305. mspeal of title X 


Sec. 306. Streamline pr ope rty disposition reqnirsmsnts for 
neswhsidlTed mnltifamily projects 

Sec. 307. Prohibit dealer amd losm brDher participation in 
origieation of title I pr ope rty improvement loans 
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MJiriTiow or H oo sias . 

SBC. 101. (a) JI8SI8XMCB 8IIBJKT SO 
MUJOaaiam. *-(l) section 213(d) (l) of the Boosing and CoHninity 
Developaent Act of 1974 is aswnded to read as folloifss 

"(d)(1)(A) Except as provided by mahparmqnph (B) of 
this paragraph, the Secretary shall allocate assistance 
referred to in subsection (a)(1) of this section the first 
tiBe it is available for resenration on the basis of a 
formula that is contained in a regulation prescribed by the 
Secretary, and that is based on the relative needs of 
different States, areas, and ccosninities, as reflected in 
data as .to population, poverty, housing overcrowding, 
housing vacancies, amount of substandard housing, and other 
objectively measurable conditions specified in the 
regulation. 

"(B) The formula allocation requirements of 
subparagraph (A) of this paragraph shall not ^>ply to -^ 

"(i) assistance that is approved in appropriation 
Acts for use under section 9, 14, or 17 of the United 
States Bousing Act of 1937; 

"(ii) other assistance referred to in 
subsection (a)(1) of this section that is approved or 
designated in appropriation Acts for uses that the 
Secretary determines are incapable of geographic 
allocation on the basis of the formula described in 
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siibpara9raph (A) of this paragraph, inclndixig (bat not 
United to) aaendBents o^ assistance contracts; reneital 
of assistance contracts; assistance to families that 
would otherwise lose assistance due to the decision of 
the project oimer to prepay the project mortgage or not 
to reneir the assistance contract; assistance to prevent 
displacement or to provide replacement housing in 
connection irith the demolition or disposition of public 
and Indian housing; and assistance in support of the 
property disposition and loan management functions of 
the Secxretary; or 

"(iii) other assistance referred to in 
subsection (a)(1) of this section that is appj^oved or 
designated in appropriation Acts to be provided to 
target areas with greater needs, subject to the 
competition requirements specified in paragraph (5)(B) 
of this subsection. 

"(C) Any allocation of assistance under 
sul^>aragraph (A) of this paragraph shall, as determined by 
the Secretary, be made to the smallest practicable area, 
consistent with the delivery of assistance through a 
meaningful ccoipetitive process designed to serve areas with 
greater needs. 

"(D) Any amounts allocated to a State or areas or 
communities within a State that are not likely to be used 
within a fiscal year shall not be reallocated for use in 
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another State, unless the Secretary determines that other 
areas or ccesninities within the sasie State cannot use the ^ 
asounts within that sasie fiscal year.". 

(b) ALLOCATIOa SO MJMME T IIU POgJTMi MOMS. — The second 
sentence of section 213(d)(2) of such Act is amended by striking 
out "such assistance" and inserting in lieu thereof the 
following s "the assistance that is subject to allocation under 
paragraph (1)(A) of this subsection". 

(c) COIfFBTITIOH FOR ASSISTAHCB. — Section 213(d) of such 
Act is amended by adding the following new paragraph at the end 
thereof t 

"(5) (A) The Secretary shall not reserve or 
obligate assistance subject to allocation under 
paragraph (1)(A) of this subsection to specific 
recipients, unless the assistance is first allocated on 
the basis of the formula contained in that paragraph 
and then is reserved and obligated pursuant to a 
competition. 

"(B) Any competition referred to in 
paragraph (l)(B)(iii) or (5) (A) of this subsection 
shall be conducted pursuant to specific criteria for 
the Selection of recipients of assistance. The 
criteria shall be contained in — 

"(i) a regulation promulgated by the Secretary 

after notice and public comment, or 
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"(11) to the extent authorised by law, a notice 
published In the £fidSCAUBSfliiJtfiC« 

"(C) Subject to the ^laes at which ^proprlatlons f or 
assistance subject to paragraph (1).(A) of thl^ subsection 
■ay becosM available for reservation In any fiscal year, the 
Secretary shall take such steps as the Secretary doo s m 
appropriate to ensure that, to the ■ayiwni extent 
practicable, the process referred to In subparagraph (A) is 
carried out with similar frequency, and at slnllar times for 
each fiscal year. 

"(D) This paragraph shall not apply to assistance 
referred to In paragraph ( 4 ) • " • 

(d) APPTiTCABTTiTTy . ~ In accordance with section 201(b)(2) 
of the United States Housing Act of 1937, the amendments made by 
subsections (a), (b), and (c) of this section shall also apply to 
public housing developed or operated pursuant to a contract 
between the Secretary of Housing and Urban Development and an 
Indian housing authority. 
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PUBLIC JODKXnCBIfBHT OF HDD IQHDIHG I«CISIOHS 
jyn> B0DSIH6 ASSISTMXaS ALLOCATIOHS 

SBC. 102. Section 7 of the Departaent of Housing and Urban 

Developnent Act is amended by adding at the end thereof the 

folloiring new subsections s 

"(q)(l) The Secretary shall notify the poblic of all 

funding decisions Made by the Departaent. The notification 

shall include the following elements for each funding 

decision — 

"(A) the name and address of each funding 

recipient; 

"(B) the name or other means of identifying the 

project, activity, or undertaking for each funding 

recipient; 

"(C) the dollar amount of the funding for each 

project, activity, or undertaking; 

"(D) the citation to the statutory, regulatory, 

or other criteria under which the funding decision was 

made; and 

"(B) such additional information as the Secretary 

deems appropriate for a clear and full understanding of 

the funding decision. 

"(2) The notification referred to in paragraph (1) of 

this subsection shall be published as a Notice in the 

Federal Register at least quarterly. 

"(3) For purposes of this subsection, the term 

^funding decision' means the decision of the Secretary to 


145 


1-6 
make available grants,, loans, or any other form of financial 
assistance to an individual or to an entity, including (but 
not limited to) a State or local govemaant or agency 
thereof (including a public housing agency), an Indian 
tribe, or a nonprofit organisation, under any program 
administered by tl^ Department that provides, by statute, 
regulation, or otherwise, for the competitive distribution 
of financial assistance. 

"(r) The Secretary shall publish a Notice in the 
Federal Reyister at least annually informing the public of 
the allocation of assistance under section 213(dy(l)(A) of 
the Housing and Community Develc^m^nt Act olc.1974. "• 
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PRQEUBITIOH QP ADVIBCB DISCLOSORB OF IQHDIHG 1»CISI0HS 

SEC. 103. The Departaent of Hoasing and Urban 
Development Act is anended by adding the folloiring new 
section at the end thereof s 

"SEC. 12. (a)(1) Mo enployee of the Department 
■ay disclose any information concerning a funding decision 
of the Department to any person %fho is not an employee of 
the Executive Branch until the decision is final, except for 
information that is available to the public, including 
program requirements and timing of the decision. 

"(2) For purposes of this section, the term 'funding 
decision' mesms the ^decision of the Secretary to make 
available grants, loans, or any other form of finsmcial 
assistance to an individual or to an entity, including (but 
not limited to) a State or local government or agency 
thereof, a piiblic housing agency, am Indism tribe, or a 
nonprofit organization, under 2my program administered by 
the Department that provides, by statute, regulation, or 
otherwise, for the co]i^>etitive distribution of financial 
assistance. 

"(b)(1) CIVIL MONET PENALTIES. — Whenever any employee 
of the Department violates the prohibition in subsection 
(a)(1), the Secretary may i]i^>ose a civil money penalty on 
the employee in accordance with the provisions of this 
section. This penalty shall be in addition to any other 
available civil remedy or any available criminal penalty. 
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and Bay be Jjuposed irtiether or not the Secretary takes other 
disciplinary action. 

*(2) AlKXIHT OF PBNALTT. — The anount of the penalty, 
as determined by the Secretary, nay not exceed $10,000 for 
each violation. ^ 

"(c)(1) PROCBDURBS. — The Secretary shall establish 
standards and procedures governing the lii^osition of civil 
Boney penalties under subsection (b) • These standards and 
procedures ~ 

"(A) shall provide for the Secretary to make the 
determination to impose a penalty or to use an 
administrative entity to make the determination; 
"(B) shall provide for the imposition of a 
penalty only after the employee has been given 2m 
opportunity for a hearing on the record by a heeuring 
officer, who shall be an Administrative Law Judge 
authorised by the Secretary to conduct hearings; and 

"(C) may provide for review by the Secretary of 
any determination or order, or interlocutory ruling, 
arising from a hearing. 
If no hearing is requested within 15 days of receipt of the 
notice of <^portunity for hearing, the imposition of the 
penalty shall constitute a final and unappealable 
determination. If the Secretary reviews the determination 
or order of the Administrative Law Judge, the Secretary may 
affirm, modify, or reverse that determination or order. If 
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the Secretary does not review the deterBination or order of 
the Administrative Law Judge, the determination or order 
shall be the final determination or order of that Secretary. 

-(2) FACTORS III DBTBRMIMIHG AMOUNT OF PBHALT7. — In 
determining the amount of a penalty under subsection (b) , 
the Secretary or Administrative Law Judge shall take into 
account such factors as the gravity of the offense, any 
history of prior disclosures of information on pending 
funding decisions made after the date of enactment of this 
section, ability to pay the penalty, injury to the public, 
benefits received, deterrence of future violations, and such 
other factors as the Secretary may determine in regulations 
to be appropriate. 

"(3) REVIEWABILITY OF IMPOSITION OF A PENALTY. — The 
Secretary's determination or order imposing a penalty under 
subsection (b) shall not be subject to review, except as 
provided in subsection (d) . 

"(d)(1) JUDICIAL REVIEW OF DETERMINATION. — After 
exhausting all administrative remedies established by the 
Secretary under subsection (c)(1), the employee against whom 
the Secretary has imposed a civil money penalty under 
subsection (b) may obtain a review of the penalty and such 
ancillary issues as may be addressed in the notice of 
determination to impose a penalty under siibsection (c)(1)(A) 
in the court of appeals of the United States, within any 
circuit where the person resides or has a principal place of 
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tmsiness, or in the United States Court of i^peals. for the 
District of Coluabia, by filing in such court, within 20 
days after the entry o£ such order or deteraination, a 
written petition praying that the order or determination of 
the Secretary be modified or set aside in iihole or in part. 
-(2) OBJBCnOHS MOT RAISED IM HEARIV6. — The court 
Shall not consider ai^r objection that was not raised in the 
hearing conducted pursuant to subsection (c)(1), unless a 
demonstration is made of extraordinary circumstances causing 
the failure to .raise the objection. If any party 
demonstrates to the satisfaction of the court that 
additional evidence not presented at the hearing is material 
and that there were reasonable grounds for the failure to 
present such evidence at the heeuring, the court shall remand 
the matter to the Secretary for consideration of the 
additional evidence* 

"(3) SECRETARY'S ACTION CONCLUSIVE. — The decisions, 
findings, and determinations of the Secretary with respect 
to the questions of fact shall be conclusive, and shall not 
be set aside unless the court finds they are not supported 
by substantial evidence. , In concluding whether the 
decisions, findings, and determinations of the Secretary are 
not supported by substantial evidence, the court shall . 
review the %fhole record or those parts of it cited by a 
party, and take due account of the rule of prejudicial 
error. 
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-(4) ORDER TO PAT PEHALTT. — Notwithstanding any 
otter provision of law, in any such rwiew the court shall 
have the power to order payeent of the penalty imposed by 
the Secretary. 

-(e) ACTION TO COLLECT THE PENALTY. — If any employee 
fails to conply with the detereination or order of the 
Secretary imposing a civil money penalty under 
subsection (b), after the determination or order is no 
longer subject to review as provided by subsections (c)(1) 
and (d) , the Secretary may request the Attorney General of 
the United States to bring an action in an appropriate 
United States district court to obtain a monetary judgment 
against the employee and such other relief as may be 
available. The monetary judgment may, in the court's 
discretion, include the attorneys' fees and other expenses 
incurred by the United States in connection with the action. 
In an action under this subsection, the validity and 
appropriateness of the Secretary's determination or order 
imposing the penalty shall not be subject to review. 

"(f) SETTLEMENT. ~ The Secretary may cos^romise, 
modify, or remit any civil money penalty %fhich may be, or 
has been, imposed under this section. 

-(g) DEPOSIT OF PENALTIES. — The Secretary shall 
deposit all civil money penalties collected under this 
section into miscellaneous receipts of the Treasury. 
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"(h) KBGOIATIOHS. — The Saczetaxy shall issue such 
zeguletions as that Sfcretazy rtnwm appropriate to in^lesent 
his or her r espective responsibilities wider this section. 

-(i) APFLICABILITT. '*- This section shall apply only 
with respect to violations that occur on or after the date 
of enactment of this Act.". 


*; .• \ 
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OF TBE BEMDQOMXTBMS KBSKKVB 
SEC. 104. (a) PUHDIHG CJUBGOBIBS. — (1) 
'Section 213(d)(4) of the Bousing and Cn—iinft-y Developawnt 
Act of 1974 is anended to read as folloirst 

"(4) The Secretary is authorised, to such 
extent and in such aaounts as aay be appr o ve d in 
appropriation Acts, to sake assistance available t 
"(A) for unforeseeable housing needs 
resulting from natural and other disasters; 
"(B) for housing needs resulting from 
emergencies, as certified by the Secretary, other 
than such disasters; 

"(C) to provide assisted housing 
as a result of the settlement of 
litigation; and 

"(D) in support of public housing 
desegregation efforts carried out by the 
Secretary. " . 
(2) The amendment made by paragraph (1) shall take 
effect on October 1, 1990. 

(b) TRAHSITIOH. — On or after the effective date of 
subsection (a)(1) of this section, no assistance may be made 
available under section 213(d)(4) of the Housing and 
Community Development Act of 1974, as it existed Immediately 
before that date, except pursuant to a reservation for such 
assistance entered into before that date. 
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(c) AFFLICABILIT7. — Any assistance Bade available 
under section 213(d)(4) of the Bousing and Coanunity 
DevelopoMut Act of 1974, as it existed isMsdiately bi^ore 
the effective date of subsection (a)(1) of this section, 
shall continue to be governed by the provisions of such 
section 213(d)(4). 

(d) TWDTAW HOPSIWG. -- In accordance vith 

section 201(b)(2) of the United States Housing Act of 1937, 
the amendments made by subsection (a) and the provisions of 
subsections (b) and (c) of this section shall also apply to 
public housing developed or operated pursuant to a contract 
between the Secretary of Housing and Urban Development and 
an Indian housing authority. 
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RBFORM QP THE CDB6 DISCRBTIOUrr FIIHD; TECBMICXL ASSISTMCB 

SBC. 105. (a) RBFORM OF TBB CDB6 DISCRBTIOnRF 
FORD. — (1) The section caption of section 107 of the 
Housing and Coosninity Developient Act of 1974 is anended to 
read as folloirss -SPBCIAL FURPOSB GRMnS". 

(2) Section 107(b) of such Act is amended by striking 
out paragraphs (1) and (4); renuabering paragraphs (2), (3), 
and (5) as paragraphs (1), (2), and (4), respectively; and 
inserting the following new paragraph (3) after paragraph 
(2), as redesignated! 

"(3) to historically Black colleges;-. 

(3) Section 107(a) of such Act is anended — 

(A) in the first sentence, by striking out "in a 
special discretionary fund"; and 

(B) by striking out the second and third 
sentences • 

(4) On or after the effective date of this Act, no 
grant nay be nade under section 107(b)(1) or (4) of the 
Housing and Connunity Developnent Act of 1974, as it existed 
ianediately before such effective date, except a grant 


(A) pursuant to a grant award notification nade 
before such effective date; or 

(B) to the Park Central Hew Connunity Developnent 
Project froB anounts appropriated for that project 
before such effective date, as provided by the second 
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tfdntenoe of sec^on 107(a) of Housing and Coanunlty 
Devolopnent Act of 1974, as such sentence axisted 
1— ndiately bafore such effactiva date. 
(5) Any grant aade under section 107(b)(1) or (4), as 
it existed isMsdiately before the effective date of this 
Act, shall continue to be governed by the prcnrisions of such 
section 107(b)(1) or (4). 

(b) ADTHORITT TOR TBCHHICAL ASSISTANCE. — Section 7 
of the Department of Housing and Urban Develops»nt Act is 
amended by adding the following new subsection at the end 
thereof: 

"(s)(l) In addition to amounts otherwise 
appropriated, and to the extent approved in 
appropriation Acts, the Secretary is authorised to 
transfer up to 0.1 percent of amounts appropriated for 
the authorities set forth in paragraph (3) to any 
appropriate account, to provide technical assistance! 
Provided . That amounts for direct loans, and amounts 
for section 9 of the United States Housing Act of 1937, 
shall not be transferred unless a specific provision is 
made therefor in an appropriation Act. 

"(2) The Secretary shall have the authority to ^ 
obligate any amount transferred in accordance with 
paragraph (1) only (A) during the first fiscal year of 
availability of the appropriation from %fhich the 
transfer is made, and (B) the next fiscal year. Any 
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anount not obligated by the end of that next year shall 
be rescinded. \ 

"(3) The authorities referred to in paragraph (1) 
are — 

"(A) titles I and II of the United States 
Bousing Act of 1937; 

"(B) section 202 of the Housing Act of 1959; 

"(C) the Fair Housing Act; 

"(D) title I of the Housing and Ccomunity 
DevelopSMnt Act of 1974; 

"(E) section 810 of the Housing and 
CoHBunity Development Act of 1974; 

"(F) section 201 of the Housing and 
Ccnmunity Development Amendments of 1978; 

"(G) the Congregate Housing Services Act of 
1978; 

"(H) section 222 of the Housing and Urban- 
Rural Recovery Act of 1983; 

"(I) section 561 of the Housing and 
Comnunity Development Act of 1987; 

"(J) title IV of the Stewart B. MCKinney 
Homeless Assistance Act; and 

"(K) section 106 of the Housing and Urban 
Development Act of 1968. 

"(4) The Secretary may use funds derived from 
each authority specified in each siibparagraph of 
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paragraph (3) for any program under each specified 
authority. 

"(5) Mo technical assistance nay be aade 
available under any authority referred to in paragraph 
(3) other than pursuant to this subsection, except 
technical assistance provided using funds appropriated 
for that purpose before the date of enactnent of the 
Department of Housing and Urban Development Reform Act 
of 1989.". 


22-7«il 
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UklVBR OP HDD RBGDUfflQB RBQQIRBIIBRS MMD WhrnmnOK PR07ISIGHS 

SBC. 106. Section 7 of the Departaent of Housing and 
Urban Developaent Act is aaended by adding at the end 
thereof the fol lowing new subsection i 

"(t)(l) All waivers of regulations of the Departaent 
shall be in writing and shall specify the grounds for 
approving the waiver. 

"(2) The Secretary Bay delegate authority to approve a 
waiver of a regulation only to an individual of Assistant 
Secretary rank, or equivalent, %dio is authorised to issue 
the regulation to be waived. 

"(3) The Secretary shall notify the public of all 
waivers of regulations approved by the Departaent. The 
notification shall be included in a Hotice in the Federal 
Register published at least quarterly. Bach notification 
shall cover the period beginning with the last Notice, and 
shall (A) identify the project, activity, or undertaking 
involved; (B) describe the nature of the requireaent that 
has been waived and specify the provision involved; 
(C) specify the naae and title of the official \rho granted 
the waiver request; (D) include a brief description of the 
grounds for approval of the waiver; and (B) state how acre 
inforaation about the waiver and a copy of the request and 
the approval aay be obtained. 

"(4) Waivers of handbook provisions shall be in 
writing, shall specify the grounds for approving the waiver. 
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and shall be maintained in indexed form and made available 
for public inspection for at least the three-year period 
after the waiver. *• 


160 
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ADTBORITr FOR THB SBCMKTkXI TO IlIPOSB CIVIL 


SBC. 107. (a) Title V of the Hatix>nal Boosing Act is 

aaended by adding at the end thereof the following new 

section I 

-ADTHORITT FOR THB SBCRBTAR7 TO IMPOSB CIVIL UDKEY 
PBNALTIBS ON IK)RTGA6BBS AMD LEHDBRS 

"SBC. 536. (a)(1) 6BNBRAL. — IVhenever a Mortgagee 
approved under this Act, or a lender holding a contract of 
insurance under title I of this Act, violates any of the 
provisions of subsection (b) , the Secretary may ifl^>ose a 
civil money penalty on the aortgagee or lender in accordance 
with the provisions of this section. This penalty shall be 
in addition to any other available civil renedy or any 
available criminal penalty, and may be ifl^>osed whether or 
not the Secretary imposes other administrative sanctions. 

"(2) AMOUNT OF PENALTY. — The amount of the penalty, 
as determined by the Secretary, may not exceed $5,00C for 
each violation, except that the maximum penalty for all 
violations by a particular mortgagee or lender during any 
one-year period shall not exceed $1,000,000. Bach violation 
of a provision of subsection (b)(1) shall constitute a 
separate violation with respect to each mortgage or loan 
application. In the case of a continuing violation, as 
determined by the Secretary, each day shall constitute a 
separate violation. 
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-(b)(1) VIOLATIONS FOR WHICH A PENALTY MAT BE 
IMPOSED. — The Secretary may Iwpoee a civil monmy penalty 
under subsection (a) for any of the following ▼iolations by 
a Mortgagee or lenders 

"(A) except idiere expressly pereitted by statute, 
regulation, or 6ontract approved by the Secretary, • 
transfer of a aortgage insured under this Act to a 
mortgagee not ^proved by the Secretary, or transfer of 
a loan to a transferee that is not holding a contract 
of insurance under title I of this Act; 

"(B) failure of a nonsupervised aortgagee, as 
defined by the Secretary, (i) to segregate all escrow 
funds received from a mortgagor for ground rents, 
taxes, assessments, and insurance premiums; or (ii) to 
deposit these funds in a special account with a 
depository institution whose accounts are insured by 
the Federal Deposit Insurance Corporation through the 
Bank Insurance Fund for banks and through the Savings 
Association Insurance Fund for savings associations, or 
by the National Credit Union Administration; 

"(C) use of escrow funds' for any purpose other 
than that for irtiich they were- received; 

"(D) subadssion to the Secretary of information 
that the mortgagee or lender knew, or should have 
]cnown, was false, in connection with any mortgage 
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insured under this Act, or any loan that im covered by 
a contract of insurance under title I of this Act; 

'(E) (i) hiring an officer, director, principal, 
or ei^loyee whose duties will involve, directly or 
indire$^tly, prograas administered by the Secretary, 
idien the Mortgagee or lender knew, or should have 
]cnown, that the person was under suspension or 
debament by the Secretary; or (ii) retaining in 
employment an officer, director, principal, or employee 
^^o continues to be involved, directly or indirectly, 
in programs administered by the Secretary, %ihen the 
mortgagee or lender knew, or should have known, that 
the person was under suspension or debarment by tJie 
Secretary; 

"(F) falsely certifying tp the Secretary or 
]cnowingly subadtting to :the Secretary a false 
certification by another person or entity; 

"(G) failure tc comply %d.th an agreement, 
certif ication> or condition of approval set forth on, 
or applicable to (i) the ^plication of a mortgagee or 
lender for. approval by. the Secretary, or (ii) the 
notification by a mortgagee or lender to the Secretary 
concerning establishment of a branch office; or 

"(H) violation of any provisions of title I, II, 
or X (as 4t existed immediately before the effective 
date of the Department of Housing and Urban Development 
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RefozB Act of 1989) of this Act or any ImplaBsnting 

regulation or Mortgagee or title I letter that is 

issued under this Act. 

-(2) NOTIFICATION TO ATTORHET GBKERKL. — Before 
taking action to iepose a civil aoney penalty for a 
▼iolation under paragraph (1)(D) or (1)(F), the Secretary 
shall infom the Attorney General of the United States. 

-(c)(1) A6B1ICT PROCEDURES. — The Secretary shall 
establish standards and procedures governing the ieposition 
of civil aoney penalties under subsection (a) . These 
standards and procedures (A) shall provide for the Secretary 
to make the determination to ifl^>ose the penalty or for use 
of an administrative entity (such as the Mortgagee Reviev 
Board, established pursuant to 24 CFR Part 25) to make the 
determination; (B) shall provide for the ifl^>osition of a 
penalty only after the mortgagee or lender has been given an 
opportunity for a hearing on the record by a hearing 
officer, ^^o shall be an Administrative Law Judge authorised 
by the Secretary to conduct hearings; and (C) may provide 
for review by the Secretary of any determination or order, 
or interlocutory ruling, arising from a hearing. If no 
hearing is requested within 15 days of receipt of the notice 
of opportunity for hearing, the ifl^>osition of the penalty 
shall constitute a final and unappealable determination. If 
the Secretary reviews the determination or order of the 
Administrative Law Judge, the Secretary may affirm, modify. 
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or rwerse tt^t detejotinatloa or order. If tl^ Secretary 
does not revlev the determination or order of the 
Administrative Law Jtedge, the determination or order shall 
be the final determination or opler of the Secretary. 

-(2) FACTORS HI DBTBRMIMIHG MSaOHT OF PBWa.?T. — Jn 
determining the amount of a penalty under subsection (a), 
the Secretary or Admlsilstratlve Law Jndge shall take Into 
account such factors as the gravity of the offense, any 
history of prior offenses (Including those before enactment 
of this section) , ability to pay the penalty. Injury to the 
public, benefits received, deterrence of future violations, 
and such other factors as the Secretary may determine In 
regulations to be appropriate. 

"(3) REVIEIiABILITY OF IMPOSITION OF A PENALTY. ->- The 
Secretary's determination or order Is^oslng a penalty under 
subsection (a) shall not be subject to review, except as 
provided In subsection (d) . 

-(d)(1) JXmiCIAL REVIEW OF A6ENCT DETERMINATION, — 
After exhausting all administrative remedies established by 
the Secretary under subsection (c)(X), a mortgagee or lender 
against whom the Secretary has Is^osed a civil mc>ney penalty 
under subsection (a) may obtain a review of the penalty and 
such ancillary Issues (such as any administrative sanctions . 
under 24 CFR Part 25) as may be addressed In the notice of 
determination to Is^ose a penalty under subsection (c)(1)(A) 
In the court of appeals of the United States, wlth4ji any 
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eixcult wlier« such person resides or has Its principal place 
of Rainess, or in the United States Court of i^peals for 
the District of Coluabia, by filing in such court, within 
20 days after the entry of such order or determination, a 
written petition praying that the order or determination of 
the Secretary be modified or be set aside in %diole or in 
part. 

-(2) OBJECTIONS NOT RAISED IN HEARING. — The court 
shall not consider any objection that was not raised in the 
hearing conducted pursuant to subsection (c)(1) unless a 
demonstration is made of extraordinary circumstances causing 
the failure to raise the objection. If any party 
demonstrates to the satisfaction of tha court that 
additional evidence not presented at the hearing is material 
and that there were reasonable grounds for the failure to 
present such evidence at the hearing, the court shall remand 
the matter to the Secretary for consideration of the 
additional evidence. 

-(3) SECRETARY'S ACTION CCUICLUSIVE. — The decisions, 
findings, and determinations of the Secretary with respect 
to the questions of fact shall be conclusive, and shall not 
be set aside unless the court finds they are not supported 
by substantial evidence. In concluding %ihether the 
decisions, findings, and determinations of the Secretary are 
not supported by substantial evidence, the court shall 
review the ^^ole record or those parts of it cited by a 
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party, and take due account of the rule of prejudicial 
error. 

-(4) ORDER TO PAY PEMKLTY. — SotirltlMtandlng any 
other provision of law, in any such revieir the court shall 
have the power to order payaent of the penalty ifl^>osed by 
the Secretary. 

-(e) ACTION TO COLLECT THE PENALTY. — If any 
mortgagee or lender falls to coaply with the determination 
or order of the Secretary Is^oslng a civil aoney penalty 
under subsection (a), after the deterai nation or order Is no 
longer subject to review as provided by subsections (c)(1) 
and (d) , the Secretary aay request the Attorney General of 
the United States to bring an action In an appropriate 
United States district court to obtain a aonetary judgement 
against the mortgagee or lender and such other relief as may 
be available. The monetary judgment may. In the court's 
discretion. Include the attorneys' fees and other es^enses 
Incurred by the United States in connection with the action. 
In an action under this subsection, the validity and 
appropriateness of the Secretary's determination or order 
is^osing the penalty shall not be subject to review. 

"(f) SBTTLENENT BY THE SECRETARY. — The Secretary may 
compromise, modify, or remit any civil money penalty ^^Ich 
may be, or has been, ieposed under this section. 
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"(g) RBGOIATIONS. — The Secretary shall is sue such 
zegulatlons as the Secretary deens appropriate to ii^lement 
this section. 

-(h) DEPOSIT OF PENALTIES. — The Secretary shall 
deposit all civil aoney penalties collected under this 
section Into alscellaneous receipts of the Treasury.". 

(b) The aaendment Bade by subsection (a) of this 
section shall apply only with respect to (1) violations 
referred to In that amendnent that occur on or after the 
effective date of this section, or (2) In the case of a 
continuing violation (as determined by the Secretary of 
Housing and Urban Development), any portion of a violation 
referred to In that amendment that occurs on or after that 
date. 
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OB MSUtlFMMUMX WDBTGHflOBn 

SBC. 108. (a) Tltl« V of tiie Hatlonal Housing Act is 

aasnded by adding at tba and thereof the following new 

sections 

"ADTHORirr FOR THE SSCMBTART TO IlIPOSB CIVIL MJHKX 
VEMUJJTJE8 CM MIUUFIMIUr 


"SBC. 537. (a) GBHBRAL. The penalties set forth in 
this section shall be in addition to any other available 
civil resedy or any available crlainal penalty, and nay be 
inqposed idiether or not the Secretary iaposes other 
administrative sanctions. 

-(b)(1) PBiaa.TY FOR VIOLATION OF AGREEMENT AS A 
CONDITION OF A TRANSFER OF PHTSICAL ASSETS, A FLEXIBLE 
SUBSIDY LOAN, A CAPITAL IMPROVEMENT LOAN, A MODIFICATION OF 
THE MORTGAGE TERMS, OR A NORK-ODT AOtEEMENT. Nhenever a 
mortgagor of property that includes five or more living 
units and that has a mortgage insured, co-insured, or held' 
pursuant to the National Housing Act, idiich has agreed in 
writing, as a condition of a transfer of plqfsical assets, a 
flexible subsidy loan, a capital i mpr o ve ment loan, a 
modification of the mortgage terms, or a work-out agreement, 
to use non-project income to make cash contributions for 
payments due under the note and mortgage, for payments to 
the reserve for replacements, to restore the project to good 
physical condition, or to pay other project liabilities, 
fails to comply with any of these commitments, the Secretary 
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may impoBe a d^il money penalty on that mortgagor in 
accordance with the provision* of this section. 
-(2) AMomrr of vemklty for sobsbction (b) 
VIOUVTIOM. — The aaonnt of the' penalty, as determined bjr 
the Secretary, for a Tiolation of subsection (b) may not 
exceed the amount, of the loss the Secretary would es^erience 
at a foreclosure sale, or a sale after foreclosure, of the 
property involved. 

"(C)(1) VIOLATIONS OF RBGOIAIORY AGRKKMKliT FOR VIHICH A 
PBNALTT lAT BE IMPOSED. — The Secretary may also iiq>ose a 
civil money penalty on a mortgagor of property that includes 
five or more living units and that has a mortgage insured, 
co-insured, or held pursuant to the National Housing Act for 
any of the following violations of the regulatory agreement 
executed by the mortgagort 

"(A) conveyance, transfer, or encumbrance of any 
of the mortgaged property, or pexmitting the 
conveyance, trans fer^ or encumbrance of such property, 
without the prior writt^i approval of the Secretary; 

"(B) assignment, transfer, disposition, or 
encumbrance of any personal property of the project, 
including rents, or paying out any funds, except for 
reasonable operating . expenses and necessary repairs r 
without the prior written approval of the Secretary; 

"(C) conveyance, assignment, or transfer of any ' 
beneficial interest in any trust holding title to the 
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property, or tho interest of eoy 9eaieral partner in a 
partnership oiming the property, or any right to eitnage 
or receive the rents and profits tiam the aortgaged 
property, withoat the prior written ap ppor a l of the 
Secretary} 

"(D) reaodeling, adding to, reconstructing, or 
desK>lishing any part of the Mortgaged prope rty or 
subtracting froai any real or personal property of the 
project, withoat the prior written ap p rova l of the 
Secretary; 

*(B) requiring, as a condition of the occi^ancy 
or leasing of any unit in the project, anj 
consideration or deposit other than the prepapnnt of 
the first Month's rent, pins a security deposit in an ' -^ 
amount not in excess of one nonth's rent, to guarantee 
the perfozsMnce of the covenants of the lease; - 

"(F) not heeping any funds collected as security 
deposits s ep arate and ^part froai all other funds of the 
project in a tmst account, the aaount of idiioh at all ' 
tines equals or exceeds the aggregate of all 
outstanding obligations under that account; 

"(6) papnnt. for services,, supplies, or Materials 
^^ich exceeds $500 and. substantially exceeds the anount 
ordinarily paid for such services, supplies, or- 
naterials in the area idiere the services are rendered 
or the supplies or Materials furnished; * 
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*(H) failure to Baintain at any tlae the 
mortgaged property, equipment, buildings, plans, 
offices, ^paratns, devices, books, contracts, records, 
documents, and other related papers (including failure 
to keep c<^ies of all written contracts or other 
instruments idiich affect the mortgaged property) in 
reasonable condition for proper audit and for 
examination and inspection at any reasonable time by 
the Secretary or the Secretary's duly authorised 
agents; 

"(I) failure to maintain the books and accounts 
of the operations of the mortgaged property and of the 
project in accordance with requirements prescribed by 
the Secretary; 

"(J) failure to furnish the Secretary, within 60 
days following the end of each fiscal year, with a 
coo^lete annual financial report based upon an 
examination of the boolcs and records of the mortgagor 
prepared and certified to by an independent public 
accountant or by a certified public accountant and 
certified to by an officer of the mortgagor, unless the 
Secretary has approved an extension of the 60-day 
period in writing; 

*(K) at the request of the Secretary, the agents 
of the Secretary, the employees of the Secretary, or 
the attorneys of the Secretary, failure to furnish 
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■onthly occupancy reports or failure to provide 
specific ansifers to questions upon irtiich information is 
sought relative to incoa», assets, liabilities, 
contracts, the operation and condition of the property, 
or the status of the insured Mortgage; or 

"(L) failure to sake proaptly all payments due 
under the note aind mortgage, includiQg mortgage 
insurance premiums, tax and insurance escroir payments, 
and payments to the reserve for replacements when there 
is adequate project income available to make such 
payments . 

"(2) AMOUNT OF PENALTY FOR VIOLATIONS OF RE60LATORT 
AGREEMENT PROVISIONS. ~ The amount of the penalty, as 
determined by the Secretary, may not exceed $25,000 for a 
violation of any of the subparagraphs of subsection (c)(1). 

"(d)(1) A6ENCT PROCEDURES. — The Secretary shall 
establish standards and procedures governing the ifl^>osition 
of civil money penalties under subsections (b) and (c). 
These standards and procedures (A) shall provide for the 
Secretary or other department official (such as the 
Assistant Secretary for Housing) to make the determination 
to impose a penalty; (B) shall provide for the i]iQ>ositiQn of 
a penalty only after the mortgagor has been given an 
opportunity for a hearing on the record by a hearing 
officer, who shall be an Administrative Law Judge authorized 
by the Secretary, to conduct hearings; and. (C) may provide 


J- ^^trwM . 
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for review by the Secretary of any deteminatlon or order, 
or interlocutory ruling, arising from a hearing. If no 
hearing is requested within 15 days of receipt of the notice 
of opportunity for hearing, the inposition of the penalty 
shall constitute a final and unappealable determination. If 
the Secretary reviews the determination or order of the 
Administrative Law Judge, the Secretary may affirm, modify, 
or reverse that dete^qmination or order. If the Secretary 
does not review the determination or order of the 
Administrative Law Judge, the determination or order shall 
be the final determination or order of the Secretary. 

"(2) FACTORS IH DETERMINING AMOUNT OF PENALTY. — In 
determining the amount of a penalty under subsection (b) or 
(c), the Secretary or Administrative Lav Judge shall take 
into account such factors as the gravity of the offense, any 
history of prior offenses (including those before enactment 
of this section) , ability to pay the penalty, injury to the 
public, benefits received, deterrence of future violations, 
and such other factors as the Secretary may determine in 
regulations to be appropriate. 

"(3) REVIBflABILITT OF IMPOSITION OF A PENALTY. — The 
Secretary's determination or order ia^osing a penalty under 
subsection (b) or (c) shall not be subject to review, except 
as provided in subsection (e) . 

* (e)(1) JUDICIAL REVIEW OF AGENCY DETERMINATION. — 
After exhausting all administrative remedies established by 
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the Secretary under subsection (d)(1), a aortgagor against 
idiom the Secretary has inposed a civil aoney penalty under 
subsection (b) or (c) say obtain a review of the penalty and 
such ancillary issues as may be addressed in the notice of 
determination to ii^ose a penalty under subsection (d)(1)(A) 
in the court of appeals of the United States, within any 
circuit idiere such person resides or has his, her, or its 
principal place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing in such 
court, within 20 days after the entry of such order or 
determination, a written petition praying that the order or 
determination of the Secretary be modified or be set aside 
in whole or in part. 

"(2) OBJECTIONS NOT RAISED IN HEARING. — The court 
shall not consider any objection that was not raised in the 
hearing conducted pursuant to subsection (d)(1) unless a 
demonstration is made of extraordinary circumstances causing 
the failure to raise the objection. If any party 
demonstrates to the satisfaction of the court that 
additional evidence not presented at such hearing is 
material and that there were reasonable grounds for the 
failure to present such evidence at the hearing, the court 
shall remand the matter to the Secretary for consideration 
of the additional evidence. 

*(3) SECRETARY'S ACTION CONCLUSIVE. — The decisions, 
findings, and determinations of the Secretary with respect 
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to the questions of fact shall be conclusive, and shall not 
be set aside unless the court finds they are not supported . 
by substantial efvidence. In concluding idmther the 
decisions, findings,' and dsteaainations of the Secretary are 
not supported by substantial evidence, ^le. court shall 
review the idiole record or those parts of it cited by a 
party, and shall take dns account of the rule of prejudicial 
error. 

-(4) ORDER TO PAT PBRAIAT. — Hort«d.thstanding any 
otiier provision of lair, in aiqr such review the court shall 
have the power to order paynent of the penalty ijsposed by 
the Secretary. 

-(f) ACTIOH TO GOLIACT THE PBMALT7. — If any . 
Mortgagor faile to conply with thedeteodjaation or order of 
the Secretary ii^osing a civil aoney penalty under, 
subsection (b) or (c), after the deteraination or order is 
no longer subject to review as provided by 
subsections (d)(1) and (e), the Secretary may request the 
Attorney General of the United States to bring an action in 
an appropriate United States district court to obtain a 
Monetary judgnennt against the Mortgagor and such other 
relief as aay be available. The Monetary judgment may, in 
the court's discretion, include the attorneys' fees and 
other eiqpenses incurred by the United States in connection 
with the action. In an action under this subsection, the 
validity and apprc^riateness of the Secretary's 
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detezmination or ordmr laposlng the penalty sball mot be 
■object to repair. 

*(g) SBTTUDIBHT BT TBE SBCRBTJOnr. — The O ec x e tary aay 
coa^roaise, BOdify, or reait any civil acmey penalty irtiich 
■ay be, or has been, ii^oaed under this section. 

*(h) RBGOIATIOHS. — The Secretary shall issue such 
regulations as the Secretary dooes appropriate to iapleaent 
this section. 

"(i) DEPOSIT OF PEHALTIBS. — The Secretary shall 
deposit all civil Boney penalties collected under this 
section into siscellaneous receipts of the Treasury.". 

(b) The aaendeent made by subsection (a) of this 
section shall apply only with respect to violations referred 
to in that anendnent that occur on or after the effective 
date of this section. 
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gPR THE SBCHBgJUnr TO 

Civil* MJWI WWOJJUSS OS SECXUM 202 1K3RXGSG0RS 


SBC. 109. (a) Titl« II of the Bousing Act of 1959 la 
aaftiuliid by mlrtlng the f ollotring neir section after 
section 202 I 

"ADTBORITT TOR THE SBCRBTARY TO IMPOSB CIVIL MONBT PBHALTXBS 
OS SBCTIOa 202 lOSTOAGORS 

"SBC. 202a. (a) 6BHBRAL. The penalties set forth in 
this section shall be in addition to any other available 
civil rwodj or any available criminal penalty, and say be 
ii^osed whether or not the Secretary inposes other 
administrative sanctions. 

"(b) (1) PBHALTY TOR VIOIATIOII OF AGRKKMBWT AS A 

camincm op a tramsfbr of physical assbts, a, flbziblb 

SUBSIDY LOAH, A CAPITAL IMPROVBIIBIIT LOAM, A MODIFICATION OF 
THB MORSGAGB TBRMS, OR A WORK-OUT AGRBBMBNT. Whenever a 
mortgagor of property that includes five or more living 
units and that has a mortgage held pursuant to section 202 
of the Housing Act of 1959, which has agreed in writing, as . 
a condition of a transfer of plqrsical assets, a flexible 
subsidy loan, a ci^ital improvement loan, a modification of 
the mortgage terms, or a work-out agreement, to use non- 
project income to make cash contributions for payments due 
under the note and mortgage, for payments to the reserve for 
repla ro B wnt s, to restore the project to good physical 
condition, or to pay other project liabilities, fails to 


178 


1-39 
coii^ly with any of these coanitaentfl, the Secretary may 
Inpose a civil aoney penalty on that Mortgagor in accordance 
with the provisions of this section. 

"(2) AMODHT OF PENALTT FOR SUBSECTION (b) 
VIOLATION. — The anount of the penalty, as determined by 
the Secretary, for a violation of subsection (b) may not 
exceed the anount of the loss the Secretary would eiqperience 
at a foreclosure sale, or a sale after foreclosure, of the 
property involved. 

* (c)(1) VIOLATIONS OF REGULATORY AGREEMENT FOR WHICH A 
PENALTT MAT BE IMPOSED. — The Secretary aay also impoae a 
civil money penalty on a mortgagor of property that includes 
five or more living units and that has a mortgage held 
pursuant to section 202 of the Housing Act of 1959 for any 
of the following violations of the regulatory agreement 
executed by the mortgagor: 

"(A) conveyance, transfer, or encumbrance of any 
of the mortgaged property, or permitting the 
conveyance, transfer, or encumbrance of such property, 
without the prior written approval of the Secretary; 

"(B) assignment, transfer, disposition, or 
encumbrance of any personal property of the project, 
including rents, or paying out any funds, except for 
reasonable operating expenses and necessary repairs, 
without the prior %n:itten approval 6t the Secretary; 
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"(H) failure to aaintain at any tiae tha 
Bortgaged property, equlpaent, buildings, plans, 
offices, apparatus, devices, books, contracts, records, 
documents, and other related papers (including failure 
to keep copies of all written contracts or other 
instruments which affect the mortgaged property) in 
reasonable condition for proper audit and for 
examination and inspection at any reasonable time by 
the Secretary or the Secretary's duly authorized 
agents; 

"(I) failure to maintain the books and accounts 
of the operations of the mortgaged property and of the 
project in accordance with requirements prescribed by 
the Secretary; 

"(J) failure to furnish the Secretary, within 60 
days following the end of each fiscal year, with a 
cos^lete annual financial report based upon an 
examination of the books and records of the mortgagor 
prepared and certified to by an independent public 
accountant or a certified public accountant and 
certified to by an officer of the mortgagor, unless the 
Secretary has approved an extension of the 60-day 
period in writing; 

*(K) at the request of the Secretary, the agents 
of the Secretary, the employees of the SecretAry, or 
the attorneys of the Secretary, failure to furnish 
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■onthly occiqpancy x«port9 or failure to provide 
specific answers to questions upon which infomation is 
sought relative to incamo, assets, liabilities, 
contracts, the operation and condition of the property, 
or the status of the direct loan; 

"(L) failure to sake promptly all payeents due 
under the note and Mortgage, including tax and 
insurance, escroir payeents, and payeents to the reserve 
for replaceaents idien there is adequate project income 
available to ■aire such payeents; or 

*(M) aaending its articles of incorporation or 
by-laws, other than as permitted under the teres of the 
articles of incorporation approved by the Secretary, 
without the prior written approval of the Secretary. 
-(2) AMODNT OF PBHJVLT7 FOR VIOLATIONS OF REGULATORY 
AGRBBMEMT PROVISIONS. — The amount of the penalty, as 
determined by the Secretary, may not exceed $25,000 for a 
violation of ax^ of tbB subparagraphs of subsection (c)(1). 

-(d)(1) AGBIICT PROCEDURES. — The Secretary shall 
establish standards and procedures governing the ia^osition 
of civil money penalties under subsections (b) and (c). 
These standards and procedures (A) shall provide for the 
Secretary or other department official (such as the 
Assistant Secretary, for Bousing) to make the detecniination 
to ii^ose a penalty; (B) shall provide for the ii^msition of 
a penalty only after the mortgagor has been given an 
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opportunity for a hearing on the record by a hearing 
officer, idio shall be an Adeinistrative Law J^idge authorised 
by the Secretary to conduct hearings; and (C) say provide 
for rerieir by the Secretary of any detezaination or order, 
or interlocutory ruling, arising frcsi a hearing. If no 
hearing is requested within 15 days of receipt of the notice 
of opportunity for hearing, the iaqposition of the penalty 
shall constitute a final and unappealable determination. If 
the Secretary reviews the determination or order of the 
Administrative Law Judge, the Secretary may affirm, modify, 
or reverse that determination or order. If the Secretary 
does not review the determination or order of the 
Administrative Law Judge, the determination or order shall 
be the final detecniination or order of the Secretary. 

"(2) FACTORS IN DBTBRMIHING AMOUNT OF PSNALT7. — In 
determining the amount of a penalty under subsection (b) or 
(c), the Secretary or Administrative Law Judge shall take 
into account such factors as the gravity of the offense, any 
history of prior offenses (including those before enactment 
of this section), ability to pay the penalty, injury to the 
public, benefits received, deterrence of future violations, 
and such other factors as .the Secretary may determine in 
regulations to be appropriate. 

"(3) RBVIBWABILITY OF IMPOSITION OF A PBHALT7. — The 
Secretary's determination or order imposing a penalty under 
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subsection (b) or (c) shall not be subject to review, exc^t 
as provided in subsection (e). 

"(e)(1) JUDICIAL RBVIBII OF MSOKY YXBTEXtMnOOlCM. — 
After esdiausting all adeinistrative reeodies established by 
the Secretary under subsection (d)(1), a Mortgagor against 
idioM the Secretary has isiposed a civil aoney penalty under 
subsection (b) or (c) aay obtain a review of the penalty and 
such ancillary issues as aay be addressed in the notice of 
determination to impose a penalty under subsection (d)(1)(A) 
in the court of. igpeals of the United States, within any 
circuit idiere the mortgagor has its principal place of 
business, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court, within 
20 days after the entry of such order or determination, a 
written petition pritying that the order or determination of 
the Secretary be modified or be set aside in \rhole or in 
part. 

"(2) OBJlCncniS not raised IM HBAiaNG. ^- The court: 
shall not consider. /sa^ objection^ tiiat was not raised in the 
hearing conducted pursuant ta subsection (d)<l) unless a 
demonstration is made of eirtraordinary circumstances causing 
the failure to raise th^ objection. If any party 
demonstrates to the satisfaction . o^ the court that 
additional evidence i not pvesented-at such hearing is 
material and that there were, reason^le grounds for the . 
failure to present such evidence! at the hearing, the court 
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shall rnanrwl tha Batter to tHa S e cret ary for consideration 
of the additional evidence. 

-(3) SBCRBTaonr'S MCncm OOKLDSIVB. — The decisions, 
findings, and detereinations of the O ec x e tary vith respect 
to the questions of fact shall be conclusive, and shall not 
be set aside unless the court finds they are not si^ported 
by substantial evidence. In concluding whether the 
decisions, findings, and detem i nations of the Secretary are 
not supported by substantial evidence, the court shall 
review the idiole record or those parts of it cited by a 
party, and shall take due account of the rule of prejudicial 
error. 

"(4) ORDER TO FAT PEHALT7. — Motwithstanding any 
other provision of law, in any such review the court shall 
have the power to order payont of the penalty isqposed by 
the Secretary. 

-(f) ACTION TO COLLBCT THE PENALTY. — If any 
mortgagor fails to cosily witii the deteraination or order of 
the Secretary ii^osing a civil aoney penalty under 
subsection (b) or (c), after the deterainatton or order is 
no longer subject to review as provided by 
subsections (d)(1) and (e), the Secretary eay request the 
Attorney General of- the United States to bring an^ action in 
an appropriate United States district court to obtain a 
monetary judgement against the mortgagor^ and such other 
relief as may be available. The Monetary judgment luiy, in 
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the court's dimcxmtUm, include the attorneys' fees and 
other expenses incurred by the United States in connection 
vitii the action. In an action under this subsection, the 
validity and appro p r ia t e ne ss of the Secretary's 
deteraination or order ieposing the penalty shall not be 
subject to review. 

"(g) SmUPIBBT BT THE SBCRBTABY. *- The Secretaz^ may 
coB ipr oBd.se, aodify, or readt any civil aonfBy penalty which 
■ay be, or has been« iaposed under this section. 

"(h) RBGmJITIOHS. — The Secretary shall, issue si^h 
regulations as the Secretary doniii appropriate to impleflient 
this section. 

"(i) raPOSIT OF PBHIOiTIBS. — The Secretary shall 
deposit all civil npney penalties collected under this 
section into miscellaneous receipts of the Treasury.*. 

(b) The aMendeent aade by subsection(a) of this 
section shall o^ply only with respect to violations referred 
to in that a oe end a ent that occur on or after the effective 
date of thi^ section. 
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AIIIH0RIT7 OF THE SBCHECAKT TO IMPOSB CIVIL lODnT 
PBHALTISS CM GHMK ISSUERS 

SEC. 110. (a) Title III of the National Bousing Act 

is aaended by adding at the end thereof the following new 

section t 

-ADTH0RIT7 FOR THE SECRETARY TO IMPOSE CIVIL MONET 
PENALTIES ON ISSUERS 

"SEC. 317. (a)(1) GENERAL. -- Whenever an issuer or 
custodian approved under section 306(g) of this title 
violates any provisions of subsection (b), the Secretary of 
Housing and Urban Developaent may impane a civil nioney ' 
penalty on the issuer or the custodian in accordance with 
the provisions of this section. This penalty shall be in 
addition to any other available civil remedy or any 
available criminal penalty and may be imposed idiether or not 
the Secretary imposes other administrative sanctions. 

"(2) AMOUNT OF PENALTY. — The amount of the penalty, 
as determined by the Secretary^ may not exceed $5,000 to± 
each violation, except that the maximum penalty for all 
violations by a particular issuer or custodian during any 
one-year period shall not exceed $1,000,000. Each violation 
of a provision of subsection (b)(1) shall constitute a 
separate violation with respect to each pool of mortgages. 
In the case of a continuing violation, as determined by the 
Secretary, each day shall constitute a separate violation. 

-(b)(1) VIOLATIONS FOR WHICH A PENALTY MAY BE 
IMPOSED. — The Secretary may impose a civil money penalty 
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under mubmmetixm (a) for any of the following violations by 
an issuer or a custodian, as ^iplicablet 

"(A) failure to aake tiaely payments of principal 
and interest to holders of securities gueucanteed under. 
sectioa 306(g) of this title; 

"(B) failure to segregate cash flow frcai pooled 
■ortgages or to deposit either principal and interest 
funds or escrow funds into special accounts with a 
d^iository institution idiose accounts are insured by 
the Hational Credit Union Ikde 1 n 1 s tr ation or by the 
Federal Deposit Insurance Corporation through the Bank 
Insurance Fund for banks or through the Savings 
Association Insurance Fund for savings associations; 

"(C) use of escrow funds for any purpose other 
than that for idiich they were received; 

"(D) transfer of servicing for a pool of mortgages 
to an issuer not appr oved under this title, unless 
ei^ressly perBitted by statute, regulation, or contract 
approved by the Secretary; 

"(B) failure to maintain a elnlwni net worth in 
accordance witii requires^nts prescribed by the 
Association; 

"(F) failure to prGsiptly notify the Association in 
writing of any changes that materially affect an 
issuer's business status; 
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"(6) subnlsslon to the Association of infoxaation 
that an issuer or custodian knew, or should have known, 
was false in connection with any securities guaranteed, 
or mortgages pooled, under section 306(g) of this 
title; 

"(H) hiring, or retaining in enploynent, an 
officer, director, principal, or enployee idiose duties 
involve, directly or indirectly, programs administered 
by the Association when the issuer or custodian knew, 
or should have known, that the person was under 
suspension or debarment by the Secretary; 

"(I) submission to the Association of a false 
certification either on its own behalf or on behalf of 
another person or entity; 

"(J) failure to comply with an agreement, 
certification, or condition of approval set forth on, 
or applicable to, the application for approval as an 
issuer of securities under section 306(g) of this 
title; or 

"(K) violation of any provisions of this title or 
any iji^lementing regulation, handbook, or participant 
letter issued under authority of this title. 
"(2) HOTIFICATIOH TO ATTORHBT 6BMERAL. — Before 
taking action to impose a civil money penalty for a 
violation under paragraph (1)(6) or paragraph (1)(I), the 
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Secretary shall inform the Attorney General of the united 
States. 

"(c)(1) A6BNCT PROCBDDRBS. — The Secretary shall 
establish standards and procedures governing the iaposition 
of civil aoney penalties under subsection (a) • These 
standards and procedures (A) shall provide for the Secretary 
to sake the determination to iapose the penalty; (B) shall 
provide for the iji^osition of a penalty only after an issuer 
or a custodian has been given notice of, and opportunity 
for, a hearing on the record by a hearing officer who shall 
be an Administrative Law Judge authorized by the Secretary 
to conduct hearings; and (C) may provide for review by the 
Secretary of any determination or order, or interlocutory 
ruling, arising from a hearing. If no hearing is requested 
within 15 days of receipt of a notice of opportunity for 
hearing, the imposition of a penalty shall constitute a 
final and unappealable order. If the Secretary reviews the 
determination or order of the Administrative Law Judge, the 
Secretary may affirm, modify, or reverse that determination 
or order. If the Secretary does not review the 
determination or order of the Administrative Law Judge, the 
determination or order shall be the final determination or 
order of the Secretary. 

"(2) FACTORS IN DBTERMIHI1I6 AMOUNT OF PKNALTT. — In 
determining the amount of a penalty under subsection (a), 
the Secretary or Administrative Law Judge shall take into 
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account such factors as the gravity of the offense, ai^ 
history of prior offenses (Including those before enactaent 
of this section), ability to pay the penalty. Injury to the 
public, benefits received, deterrence of future violations, 
and such other factors as the Secretary nay detemlne by 
regulations . 

"(3) REVIBIABILITT OF IMPOSITIOH OF A PKHALTT. — The 
Secretary's determination or order iMpoeLnq a penalty under 
subsection (a) shall not be subject to review, except as 
provided In subsection (d) . . 

"(d)(1) JUDICIAL REVIEW OF AGENCY DETERMINATION. -7 
After exhausting all administrative remedies established ^ 
the Secretary under . subsection (c)(1), an Issuer or a 
custodian against irtilch the Secretary has Imposed a civil 
money penalty under subsection (a) may obtain a review of 
the penalty, and such ancillary Issues as may be addressed 
In the notice provide^ under subsection (c)(1)(A) of 
determination to Impose a penalty. In a United States court 
of appeals within any circuit idiere such person resides or 
has Its principal place of business, or In the United States 
Court of Appeals for the District of Columbia, l^ filing In 
such court, within 20 days after the entry of such order ox: 
determination, a written petition praying that the order or 
determination of the Secretary be modified or be set aside 
In whole or In part. 
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"(2) OBJBCTIONS NOT RAISED IH HEARI1I6. — A court 
shall not consider any objection that was not raised In the 
hearing conducted pursuant to subsection (c)(1) unless a 
demonstration Is nade of extraordinary clrcuastances causing 
the failure to raise the objection. If any party 
demonstrates to the satisfaction of the court that 
additional evidence, irtilch was not presented at such 
hearing. Is material and that there were reasonable grounds 
for the failure to present such evidence at the hearing, the 
court shall remand the matter to the Secretary for 
consideration of the additional evidence. 

"(3) SECRETART'S ACTIOH CONCLUSIVE. — The decisions, 
findings, and determinations of the Secretary with respect 
to the questions of fact shall be conclusive and shall not 
be set aside unless the court finds they are not supported 
by substantial evidence. In concluding idiether the 
decisions, findings, and determinations of the Secretary are 
not supported l^ substantial evidence, the court shall 
review the idiole record, or those parts of It cited by a 
party, and take due account of the rule of prejudicial 
error. 

"(4) ORDER TO PAT PENALTY. — Notwithstanding any 
other provision of law. In any such review the court shall 
have the power to order payment of the penalty Imposed l^ 
the Secretary. 
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-(e) ACTION » COLLBCT 1HB PEMJOiTT. — If ai^ issuer 
or custodian fails to coaply with the determination or order 
of the Secretary imposing a ciTil aoney penalty under 
subsection (a), after the determination or order is no 
longer subject to review as provided by subsections (c)(1) 
and (d), the Secretary aay request the Attorney General of 
the United States to bring an action in an appropriate 
United States district court to obtain a monetary judgment 
against the issuer or custodian and such other relief as may 
be available. The monetary judgment may, in the court's 
discretion, include the attorneys' fees and other ei^enses 
incurred by the United States in connection with the action. 
In an action under this subsection, the validity and 
appropriateness of the Secretary's determination or order 
Imposing the penalty shall not be subject to reviews 

"(f) SBTTLBMBIIT BT 1HB SECRBTART. — The Secretary may 
cca^romise, modify, or remit any civil money penalty which 
may be, or has been, is^osed under this section. 

*(g) REGULATIONS. — The Secretary shall issue such 
regulations as the Secretary deems appropriate to iji^lsaient 
this section. 

"(h) DEPOSIT OF PEHJOiTIBS. — The Secretary shall 
deposit all civil money penalties collected under this 
section into miscellaneous receipts of the Treasury.". 

(b) The amendment made l^ subsection (a) of this 
section shall apply only with respect to: 
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(1) Tlolations referred to in that aaendnent that 
occur on or after the effective date or this section, or 

(2) in the case of a continuing Tiolation (as 
determined by the Secretary of Housing and Urban 
Developnent) , any portion of a violation referred to in that 
aaendnent that occurs on or after that date. 
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€R vioumoMS or ns igrinuifATi 

81LBS VUU. DISCLOSm JICT 

SBC. 111. (a) Tha Interstate Land Salaa Poll 
Disclosure Act is a»ended by revising section 1423 to read 
as follows s 
"ADTHORITT TOR THE 8BCRBTART » IMPOSE CIVIL MOMBT PBHALTIBS 

"SBC. 1423. (a)(1) GBHBRAL. — Whenever ai^ person 
Tiolates ai^ of the provisions of this title or ai^ role, 
regulation, or order issued under this title, the Secretary 
nay iapose a civil aoney penalty on such person in 
accordance with the provisions of this section. This 
penalty shall be in addition to ax^ other available civil 
remedy or any available criminal penalty, and nay be in^osed 
idiether or not the Secretary iaposes other administrative 
sanctions . 

"(2) AMODMT OF PBHALT7. -- The amount of the penalty, 
as determined by the Secretary, may not exceed $1,000 for 
each violation, except that the mayimnn penalty for all 
violations by a particular person during any one-year period 
shall not exceed $1,000,000. Bach violation of this title, 
or ai^ rule, regulation, or order issued under it, shall 
constitute a separate violation with respect to each sale or 
lease or offer to sell or lease. In the case of a 
continuing violation, as determined l^ the Secretary, each 
day shall constitute a separate violation. 
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"(b)(1) A6BNCT PROCBDORBS. — The Secretary shall 
establish standards and procedures governing the laposition 
of civil aoney penalties under subsection (a). These 
standards and procedures (A) shall provide for the 
imposition of a penalty by the Secretary only after a person 
has been given an opportunity for a hearing on the record by 
a hearing officer, ivho shall be an Adainistrative Lav Judge 
authorized by the Secretary to conduct hearings; and (B) nay 
provide for review of ai^ detemination or order, or 
interlocutory ruling, arising frooi a hearing. If no hearing 
is requested within 15 days of receipt of the notice of 
opportunity for hearing, the iaposition of the penalty shall 
constitute a final and unappealable order. If the Secretary 
reviews the determination or order of the Administrative Law 
Judge, the Secretary may affirm, modify, or reverse that 
determination or order. If the Secretary does not review 
the determination or order of the Administrative Law Judge, 
the determination or order shall be the final determination 
or order of the Secretary. 

"(2) FACTORS IB DBTERMIBIHG AMOOBT OF PBHJ^TT. — In 
determining the amount of a penalty under subsection (a), 
the Secretary or Administrative Law Judge shall take into 
account such factors as the gravity of the offense, any 
history of prior offenses (including those before enactment 
of this section), ability to pay the penalty, injury to the 
public, benefits received, deterrence of future violations. 
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and such other factors as the Secretary may detemine in 
regulations to be appropriate. 

"(3) REVIBNABILITT OF IMPOBITIOH OF A PBHAUnf. — tbB 
Secretary's determination or order laposlng a penalty under 
subsection (a) shall not be subject to revleif^ eaocmpt as 
provided In subsection (c). - 

-(C)(1) JUDICIAL IffiVIBW OF ACSHCT DBTBRMIHATION. — 
After exhausting all administrative remedies established by. 
the Secretary under subsection (b)(1), a person aggrieved by 
a final order of the Secretary assessing a penalty under 
this section may seek judicial review pursuant to 
section 1411. 

"(2) ORDER TO PAT PBHJ^TT. — Hotirlthstandlng any 
other provision of law. In any such review, the court shall 
have the power to order payment of the penalty Imposed by 
the Secretary. 

"(d) ACTION TO COLLECT THE PENALTY. — If any person 
falls to coolly with the determination or order of the 
Secretary iMpoainq a civil money penalty under 
subsection (a), after the determination or order Is no 
longer subject to review as provided by subsections (b) and 
(c), the Secretary may request the Attorney General of the 
United States to bring an action , In an appropriate United 
States district court to obtain a monetary judgment against 
the person and such other relief as may be available. The 
monetary judgment may. In the court's discretion, include 
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the attomays' fees and other expenses Incurred l^ the 
United States in connection with the action. In an action 
under this subsection, the validity and appropriateness of 
the Secretary's determination or order iMposLag the penalty 
shall not be subject to review. 

"(e) SBTTLBMBNT BT THE SECRETART. — tbiB Secretary nay 
cos^roodLse, aodify, or remit any civil money penalty irtiich 
may be, or has been, imposed under this section. 

"(f) REGULATIOHS. — The Secretary shall issue such 
regulations as the Secretary deems appropriate to iji^lement 
this section. 

"(g) DEPOSIT OF PEHALTIES. — The Secretary shall 
deposit all civil money penalties collected under this 
section into miscellemeous receipts of the Treasury. 

(b) The amendment made l^ subsection (a) of this 
section shall apply only with respect to (1) violations 
referred to in that amendment that occur on or after the 
effective date of this section, or (2) in the case of a 
continuing violation (as determined by the Secretary of 
Housing and Urban Development), any portion of violation 
referred to in that amendment that occurs on or after that 
date. 
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SBC. 112 • Tha Depart Milt, of Bousing and ll]d>an 
Developnent Act is a»ended by adding the folloiring naif 
sections 

"SEC. 13. (a) RECORD OF EZPBIIDITDRBS . — (1) Any 
person wtio aakes an ej^enditure to influence the decision of 
any officer or eaployee of the Departasnt with respect to— 
"(A) ai^ assistance within the jurisdiction of 
the Departaent; or 

"(B) ai^ ■anages^nt action involving ai^ 
assistance within the jurisdiction of the Departaent 
that has been, or is planned to be, taken, or is under 
consideration, including any administrative sanction, 
recovery or conditioning of assistance, abatement of 
rents in idiole or in part, determination of default, or 
any other measure affecting any person, shall keep 
records, as required by this section. Such person 
shall keep a detailed and exact account of -- 

"(i) all such expenditures made by or on behalf 
of such person; and 

"(ii) the name and address of every person to 
lAiom any such eiq>enditure is made and the date of the 
eiq>enditure. 

"(2) Each person making such an expenditure shall 
obtain a bill, stating the particulars, for every such 
ei^enditure, and shall retain all records required by this 


201 


1-62 
ivhose interest the registrant appears or works and the 
duration of the appearance or work, the total aaount the 
registrant is paid and is to be paid, and by lAiam the 
registrant is paid or is to be paid. Each registrant shall, 
between the first and tenth day of each Federal fiscal year, 
so long as the activity continues, file with the Secretary a 
detailed report of all money received and expendBd tY ^® 
registrant during the preceding fiscal year in carrying out 
the work; to \ihom paid; and for what purposes. 

"(2) The Secretary shall con^ile all registration 
inforaation as soon as practicable after the close of the 
Federal fiscal year with respect to which the inforaation is 
filed and shall publish it annually as a Hotice in the 
r^ey^J, p^i^^gy. 

"(d) DEDUCTIOH OF EXPENDITURES. — The Secretary nay 
reduce the aaount of any assistance within the jurisdiction 
of the Departnent (including the anount otherwise eligible 
for mortgage insurance under the National Housing Act), l^ 
the anount of any ei^enditures reported under subsection (b) 
with respect to such assistance. With respect to a 
■anageoient action described in subsection (a)(1)(B), the 
Secretary nay take into account any expenditures reported 
under subsection (b) with respect to such action. 

"(e)(1) CIVIL MONET PENALTIES. — Whenever any person 
fails to file a report under subsection (b), or any person 
fails to register and file a report under subsection (c). 


202 


1-63 
the Secretary nay imgomm a civil aoney penalty on that 
person in accordance with the provisions of this section. 
This penalty shall be in addition to any other available 
civil remedy or ai^ available criminal penalty, and nay be 
in^osed idiether or not the Secretary ImposBB other 
administrative sanctions. 

"(2) AMOUNT OF ¥EMKLTY. — The amount of the penalty, 
as determined by the Secretary, may not exceed $10,000 for 
each violation. 

"(f)(1) A6BMCT PROCBDORBS. — The Secretary shall 
establish standards and procedures governing the imposition 
of civil money penalties under subsection (e) . These 
standards and procedures (A) shall provide for the Secretary 
to make the determination to Impose the penalty or to use an 
administrative entity to make the determination; (B) shall 
provide for the is^tosition of a penalty only after the 
person has been given an opportunity for a hearing on the 
record l^ a hearing officer, who shall be an Administrative 
Law Judge authorized by the Secretary to conduct hearings; 
and (C) may provide for review by the Secretary of any 
determination or order, or interlocutory ruling, arising 
from a hearing. If no hearing is requested within 15 days 
of receipt of the notice of opportunity for hearing, the 
i]iq>o8ition of the penalty shall constitute a final and 
unappealable determination. If the Secretary reviews the 
determination or order of the Administrative Law Judge, the 
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Secretary aay affirm, aodify, or reverse that detenai nation 
or order. If the Secretary does not rerieiir the 
determination or order of the Administrative Lav Judge, the 
determination or order shall be the final determination or 
order of the Secretary. 

"(2) FACTORS IM DBTERMIHIH6 AMOUNT OF PENALTY. — In 
determining the amount of a penalty under subsection (e), 
the Secretary or Administrative Law Judge shall take into 
account such factors as the gravity of the offense, ability 
to pay the penalty, injury to the public, benefits received, 
deterrence of future violations, and such other factors as 
the Secretary may determine in regulations to be 
appropriate. 

"(3) REVIBNABILIT7 OF IMPOSITION OF A PENALTY. — The 
Secretary's determination or order imposing a penalty under 
subsection (e) shall not be subject to review, except as 
provided in subsection (g) . 

-(g)(1) JUDICIAL REVIEW OF ACSHCY DETERMINATION. — 
After exhausting all administrative remedies established l^ 
the Secretary under subsection (f)(1), a person against lAiom 
the Secretary has i]iq>osed a civil money penalty under 
subsection (e) may obtain a review of the penalty and such 
ancillary issues as may be addressed in the notice of 
determination to Impose a penalty under subsection (f)(1)(A) 
in the court of appeals of the United States, within any 
circuit idiere such person resides or has a principal place 
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of business, or in the United States Court of Appeals for 
the District of Coluabia, by filing in such court, within 
20 days after the entry of such order or deterei nation, a 
written petition praying that the order or determination of 
the Secretary be andif ied or be set aside in whole or in 
part. 

"(2) OBJECTIONS MOT RAISED IH HEARING. — tbiB court 
shall not consider ai^ objection that was not raised in the 
hearing conducted pursuant to subsection (f)(1) unless a 
demonstration is made of extraordinary circumstances causing 
the failure to raise the objection. If ai^ party 
demonstrates to the satisfaction of the court that 
additional evidence not presented at the hearing is material 
and that there were reasonable grounds for the failure to 
present such evidence at the hearing, the court shall remand 
the matter to the Secretary for consideration of such 
additional evidence. 

"(3) SECRBTART'S ACTION COIKXDSIVE. — The decisions, 
findings, and determinations of the Secretary with respect 
to the questions of fact shall be conclusive, and shall not 
be set aside unless the court finds that they are not 
supported by substantial evidence. In concluding whether 
the decisions, findings, and determinations of the Secretary 
are not supported by substantial evidence, the court shall 
review the whole record or those parts of it cited by a 
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party, and taloa due account of the rule of prejndiclal 
error. 

"(4) ORENBR TO PAT VEMXLTY. — Notwithstanding any 
other provision of loir, in any such review, the court shall 
have the power to order payaent of the penalty iaposed by 
the Secretary. 

"(h) ACnOH TO CQLLBCT THE PEHALTY. — If any person 
fails to cosily with the detexnination or order of the 
Secretary imposing a civil Money penalty under subsection 
(e), after the deterei nation or order is no longer subject 
to review as provided by subsections (f)(1) and (g), the 
Secretary say request the Attorney General of the United 
States to bring an action in an appropriate United States 
district court to obtain a Monetary judgeent against the 
person and such other relief as say be available. The 
Bonetary judgment aay, in the court's discretion, include 
the attorneys' fees and other expenses incurred by the 
United States in connection with the action. In an action 
under this sid>section, the validity and appropriateness of 
the Secretary's determination or order iiqposing the penalty 
shall not be subject to review. 

"(i) SBTTUEMEIIT BT THE SBCRETART. — The Secretary may 
cc n p r oaise, modify, or remit any civil money penalty %^ich 
may be, or has been, imposed under this section. 
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'( j) RBGDIAnOMS. — Tbm Smcxmtmry shall immfam such 
regulations as tbm Secretary risws appr op r iate to iaplis nt 
subsections (e) through (i). 

-(k) DEPOSIT OF PBKALTIBS. — The Secretary shall 
deposit all civil aoney penalties collected under this 
section into miscellaneous receipts of the Treasury. 

-(1) Definitions. — For the purpose of this 
section — 

"(1) The tea 'Departaent' aeans the D^artaent 
of Housing and Urban Develojpaent. 

"(2) The tern 'Secretary' aeans the Secretary of 
Housing and Urban Developswnt. 

*(3) The tern 'person' aeans an individual 
(including a consultant, lobbyist, or lawyer), 
corporation, cos^Miny, association, authority, fise, 
partnership, society. State, local govemwnt, or any 
other organisation or groi^ of people. 

"(4) The term 'expenditure' includes a payment, 
distribution, loan, advance, deposit, gift of money, or 
anything else of value, and includes a contract, 
promise, or agreement, ifhether or not legally 
enforceable, to make an expenditure. 

"(5) The term 'assistance within the jurisdiction 
of the Department' includes any contract, grant, loan, 
cooperative agreement, or other form of assistance. 
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including the Insurance or guarantee of a loan, 
Mortgage, or pool of aortgages. 

*(6) The texa 'reasonable coapensation' 
vith respect to a regularly ei^lqyed officer or 
eaplofyee of any person, coaipensation that is consistent 
with the noreal coaipensation for such officer or 
eaployee for work that is not furnished, to or not 
furnished in cooperation with, the Departaent. 

'(7) The tern 'regularly ei^lqyed' aeans, with 
respect to an officer or ei^loyee of a person 
requesting or receiving assistance within the 
jurisdiction of the Departaent or who is involved in a 
aanagaaont action with respect to such assistance, an 
officer or eaployee who is ei^lqyed by such person for 
at least 130 working days within one year iaaediately 
before the date of the suhaission that initiates 
departaental consideration of such person for receipt 
of such assistance, or the date of initiation of any 
aanageaent action. 

*(n) This section shall take effect on the date 
specified in regulations iapleaenting this section that are 
issued by the Secretary after notice and public ccaaent. 
The regulations shall establish standards that include 
deterainations of idiat types of activities constitute 
influence with respect to the decisions of the Departaent 
described in subsection (a)(1)(A) and (B).-. 
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TITLB II — 
JIPPOnraiDR OF CHIBF FTWlfcTTM. OmCER MMD 


SBC. 201. Section 4 of the Departaent of Bousing and Urban 
Development Act ia aaended by adding at the end thereof the 
following new subsections t 

*(e) There shall be in the Departaent a Chief 
Financial Officer, designated by the Secretary, who 
shall — 

"(1) report to the Secretary through the Under 
Secretary! 

"(2) be selected on the basis of deaK>nstrated 
ability in financial aanageeent and financial systems 
development and operations; 

"(3) serve as the principal advisor to the 
Secretary on financial aanageoient; 

"(4) develop and maintain a financial management 
system for the Departaent (including accounting and 
related translated transaction systeas, internal 
control systeas, financial reporting systeas, credit, 
and cash and debt aanageaent) idiich provides for — 
*(A) developaent and aaintenance of 
consistent, ccapatible, and useful data; 

"(B) development and reporting of cost 
infoxaation; and 
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"(C) integration of accounting and budget 
infozaation; 

*(5) BopezTise and coordinate all financial 
■anagfifjnt activities and operations of the Departaent, 
including — 

"(A) the developnent of financial aanagenent 
Irndgets; 

*(B) the approval and aanagenent of 
financial aanagenent systea design or enhancement 
projects; 

*(C) the aanageaent of the internal control 
process; 

"(D) the development of long-range financial 
management plans; and 

"(B) oversight over credit and cash 
management, credit extension, debt servicing, debt 
collection and other credit management activities; 
"(6) assist in the financial execution of the 
Department's budget in relation to actual expenditures 
and pr^are timely performance reports for senior 
managers; and 

"(7) issue such policies and directives as may be 
necessary to carry out this section. 
*(f) There shall be in the Department a Federal 
Housing Administration Cco^troller, designated by the 
Secretary, idio shall — 
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*(1) report directly to the Aseistant Secretary 
for Housing-Federal Housing rn— lisioner; 

'(2) conduct activities within the overall 
financial aanageaent systeais developed and operated by 
the Department's Chief Financial Officer. Such 
activities shall include responsibility for — 

"(A) the preparation of coaprehensive 
Federal Housing Administration (^FHA') internal 
financial statements, including, without 
limitation, regional and program-by-program 
statements ; 

"(B) maintaining the FHA general ledger and 
subsidiary ledgers %diich shall be integrated into 
the overall general ledger of the Department; 

"(C) cash reconciliation and the 
reconciliation of the FHA general ledger and 
subsidiary ledger accounts; 

"(D) collections and deposits in the 
Treasury of all FHA receivables and all FHA 
disbursements ; 

"(E) the operation of the FHA cash, credit 
management, and investment systems; 

"(F) conducting day-to-day FHA accounting 
and cash management and control functions; 

"(G) oversight of the FHA planning and 
budget process; 
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"(H) ccxizdiiiation of FBK'b financial 

■J mill including internal accounting 
contzolsi and 

"(I) thtt intagration of FBK program, budget, 
and accounting inf oraation. " . 
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phogram BviLinanoH mmd 

SBC. 202. (a) Section 501 of Xim Boosing and Urban 
Dttvalopaent Act of 1970 is a— ndad by — 

(1) in the first sentence, inserting 1— srtiately after 
"testing," the followingt "evaluation, Monitoring,"; 

(2) strilcing out the second and third sentences; 

(3) inserting "(a)" I— nrflntely before the first 
sentence; and 

(4) adding the following new subsection at the end 
thereof: 

"(b)(1) There are authorised to be appropriated such 
sums as may be necessary to carry out the purposes of this 
title. 

"(2) (A) In addition to amounts appropriated pursuant 
to subsection (b)(1), and to the extent approved in 
appropriation Acts, the Secretary is authorized to transfer 
up to 0.5 percent of amounts appropriated for the 
authorities set forth in subparagraph (C) to any appropriate 
account, to carry out the purposes of this title: Provided . 
That amounts for direct loans, and amounts for section 9 of 
the United States Housing Act of 1937, shall not be 
transferred unless a specific provision is made therefor in 
an appropriation Act. 

"(B) The Secretary shall have the authority to 
obligate any amount transferred in accordance with 
subparagraph (A) only (i) during the first fiscal year of 
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availabili^ of the i^propria^ioii fxoai idiich the transfer is 
■ade, and (ii) the nesct fiscal year. Any amount not 
obligated by the and of that next year shall be rescinded. 
"(C). The authorities referred to in subparagraph (A) 
are — . 

V "(i) titles I and II of the United States Bousing 
Act of 1937; 

"(ii) section 202 of the Housing Act of 1959; 
"(iii) the Pair Housing Act; 
"(iv) title I of the Housing and Ci:— unity 
Development Act of 1974; 

"(▼) section 810 of the Housing and Conmunity 
DevelopsMnt Act of 1974; 

"(▼i) section 201 of the Housing and Conmunity 
Developnent Aaendeents of 1978; 

"(▼ii) the Congregate Housing Services Act of 
1978; 

"(viii) section 222 of the Housing and Urban- 
Rural Recovery Act of 1983; 

"(ix) section 561 of the Housing and Ccaanunity 
Developnent Act of 1987; 

"(z) title IV of the Stewart B. licKinney Hoaeless 
Assistance Act; and 

"(xi) section 106 of the Housing and Urban 
Developoient Act of 1968. 
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"(D) Tbm Secretary may nee funds derived fros eech 
authority specified in each clanse of subparagraph (C) for 
any program under each specified anthori^.". 
(b) The first sentence of section 511(d) of the Bousing and 
Cnswiinfty Development Act of 1987 is amended by striking out 
", including any program evaluations,". 
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BZFBDITIH6 HDD BOFJtHAKlJKg 
SBC. 203. Seation 7(o) of the Departaent of Housing and 
Dzban Developaamt Act is aaended by — 

(1) striking oat in paragraphs (2) and (3) *o£ 
continnoiis session of Congress" each place it occurs; 

(2) striking out in the second sentence of paragraph 
(2) (A) "of continuous session"; 

(3) striking out paragra^ (6) and inserting in lieu 
thereof the following new paragraph: 

"(6) For purposes of this subsection, the term 
'rule or regulation' does not include the setting of 
interest rates pursuant to section 235 of the National 
Housing Act.". 
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RATIFICATIOH OF THE USB OF MITKMM . COMPA RABIUTT 
PROCWmHBS FOR SMOKM 8 SBBTS 

Sec. 204. (a) tbm Secretary of Hoaaing and XSxhmn 
DevelopMent (the "Secretary") is antborised to use coaparability 
studies in the implaaentation of section 8(c)(2) of the United 
States Housing Act of 1937, and the Congress hereby ratifies and 
declares valid the interpretation that the Secretary. has accorded 
section 8(c)(2) of the Act in the Secretary's past and continuing 
use of comparability studies under section 8(c)(2)(C) of the Act 
as an independent limitation on the amount of rental adjustments 
that would otherwise result from application of the annual 
adjustment factors under section 8(c)(2)(A) of the Act. Where 
litigation has resulted in a judgment before the date of 
enactment of this section that is final and not appealable 
(including an order of settlement) and that is inconsistent with 
the Secretary's interpretation of section 8(c)(2) of the Act, 
this ratification of the interpretation of the Secretary may not 
be used as the basis for requiring the repayment of amounts paid 
by the Secretary in accordance with the judgment or for refusal 
by the Secretary to pay amounts required by the judgment. 

(b) Section 8(c)(2)(C) of the United States Housing Act of 
1937 is amended by inserting after the second sentence thereof 
the following two new sentences! 

"The project owner may appeal the findings of a 
comparability study (i) within 30 days after receipt by the 
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project owner of a cooparability study fron the Secretary or 
an appropriate State agency, or (11) as to any coaparablllty 
study received by the project oimer before the date of 
enacta»nt of the Department of Housing and Urban Developaent 
Reform Act of 1989, within 3l0 days of Its enactment. The 
Secretary shall review the appeal promptly and make any 
appropriate adjustments. An appeal on comparability studies 
received before the date of enactment of the Department of 
Housing and Urban Develops»nt Reform Act of 1989 shall only 
be available to project owners irith regard to comparability 
studies idiich have not already been subject to an appeal 
under existing procedures.". 

(c) The appeal procedure described under subsection (b) of 
this section shall be carried out by the Secretary under existing 
procedures for one year following enactment of this section. 
During that year, the Secretary shall, by notice and comment 
rulemaking, promulgate regulations to implement the appeal 
procedure for future appeals. 
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SEC. 205. (a) CDB6 PRimOlT OBJSCTIVB. — The second 
sentence of section 101(c) of the Housing and Coapnanity 
Developaent Act of 1974 is aaended by striking out "60" and 
inserting in lieu thereof "75"* 

(b) USE OF CDB6 AMOUNTS TO BBNEPIT LOM- AND MODBRATE- 
INCOMB PERSONS. — (1) Section 104(b)(3) of such Act is amended 
to read as follows t 

" ( 3 ) ( A) in the case of grant amouivts made available to 
severely distressed units of general local government, each 
activity will benefit low- and moderate- income persons, aid 
in the prevention or elimination of slums or blight, or meet 
other community development needs having a particular 
urgency because existing conditions pose a serious and 
immediate threat to the health or vrelfare of the community 
where other financial resources are not available to meet 
such needs; or 

"(B) in the case of grant amounts made available to 
units of general local government other than those referred 
to in subparagraph (A) , each activity will benefit low- and 
moderate-income persons;". 

(2) Section 102(a) of such Act is amended by adding at the 
end thereof the following new paragraph: 
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*(22) In the ca«e of section 104(b)(3), the ten (' 
^sevecely distressed unit of general local govemnent' aieans 
a unit of general local go v e m aent — 

*(A) for idiich a major disaster is declared, in 
accordance vith 42 U.S.C. 5121 et sep .. and that meets 
such other standards as the Secretary may determine; 
or. 

"(B) that meets the minimum standards established 
by the Secretary for determining the level of distress 
of units of general local government, which standards 
shall be based upon measures of the capacity of units 
of generai local government to meet the needs of low- 
and moderate- income persons with their own resources. 
, The standards referred to in clauses (A) and (B) of the 
previous sentence shall be contained in a regulation 
promulgated by the Secretary after notice and 
of^ortunity to comment. "• 
(C) RSQaiREMEMTS FOR BENEFITING LOW- AND MODERATE- INCOME 
PERSONS. — Section 104 of such Act is amended by adding at the 
end thereof the following new subsections 

"(1) The aggregate use of funds received by a grantee 
under section 106 and, if applicable, as a result of a 
guarantee under section 108, during a period specified by 
the grantee of not more than three years, shall principally 
benefit low- and moderate-income persons in a manner that 
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ensures that not lees than 75 percent of each fnnda are need 
for the benefit of those persons daring such period.*. 

(d) BXPBMDITURBS BBMBFITIMG LOU- AMD MODBRAR-nCOHB 
PBRSCms. — Section 105(c) of such Act is SMnded by adding at 
the end thereof the following nev paragraphs 

*(4) Bxcept as otherwise prorided by paragraph (3), 
the percentage of the aggregate funds expended by a grantee 
that will be considered to benefit low- and aoderate- income 
persons for purposes of meeting the requirements of section 
104(1) shall equal the proportion of the aggregate funds 
expended on all activities assisted under this title that is 
the sum of amounts determined by multiplying the percentage 
of the beneficiaries of each assisted activity that are low- 
and moderate-income persons by the amount of funds under 
this title that are spent on the activity. "• 

(e) TRANSITICm PROVISION. — (1) The amendments made by 
subsections (a) through (d) of this section shall take effect 
upon the enactment of this Act. 

(2) Any grantee that, upon receipt of the next grant 
following the enactment of this Act, has not completed the time 
period that it specified in its last certification under section 
104(b)(3) of the Housing and Ciiiimtty Development Act of 1974, 
as that section existed immediately before such date of 
enactment, shall, at the option of the grantee — 

(A) begin a new time period, as provided by the 

amendment made by subsection (c) of this section; or 
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(B) continue to be governed by the time period that It 
specified under such section 104(b)(3). 
Hie provlelone of subsections (a) through (d) of this section 
shall apply to either option. 
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CDB6 AMTJJMIVBBTT 8TSASB67 
SEC. 206. (a) AHTIPOVBRTT PLAN. Section 104 of th# 
Housing and Cn—iinlty Developaent Act of 1974 is aaended by — 

(1) zedeBignating Bubsectiona (e) through (k) as 
subsectionB (f) through (1); and 

(2) inserting after subsection (d) the following new 
subsection: 

"(e)(1) A grant under section 106 aay be aade only if 
the unit of general local government or State certifies that 
it is following an antipoverty strategy t^iich has been 
approved by the Secretary and i^iich cos^lies with 
paragraph ( 2 ) . 

"(2) The antipoverty strategy shall — 

"(A) embody a plan that provides housing, economic 
development, and social service resources to persons 
who are living in poverty and that, to the greatest 
extent possible, shall involves close cooperation with 
community-based organizations cos^rised of low- income 
persons and others idio have a stake in the community 
and with agencies providing assistance to low-income 
persons; 

"(B) estimate the number of people in the 
community or in the nonentitlement area of the State 
idio are living in poverty, identify the principal areas 
and conditions in which they live, and explain the 
basis for this information; 
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"(C)(i) identify existing facilities, zresources, 
and public and private organizations that are or could 
be used to address the needs of those living in 
poverty, and identify public and private funding that 
is or could be used to address the needs of such 
persons; and 

"(ii) in the case of States, the information 
required by clause (i) shall relate to facilities, 
resources, organizations, and funding available 
throughout nonentitlement areas of the State; and 

"(D)(i) in the case of grants to units of general 
local government, set forth a strategy for the 
coordination of activities assisted with grants made 
under section 106 with the use of facilities, 
resources, organizations, and funding identified under 
subparagraph (C)(i) that is or could be used to 
alleviate the conditions of persons living in poverty 
and assist them out of poverty; or 

"(ii) in the case of States, set forth a strategy 
for the coordination of the method of distribution of 
funds with the use of facilities, resources, 
organizations, and funding identified under 
Bul^^aragra^ (C)(ii) to alleviate the conditions of 
persons living in poverty and assist them out of 
poverty. 
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"(3) Grantees ehall adopt an antipoverty strategy only 
after giving citisena or, as appropriate, units of general 
local govemaent an opportunity to coHBent on a proposed 
strategy and taking other actions ooaiparable to those that 
apply to statements of projected use of funds under 
subsection (a)(2) of this section. 

"(4) The Secretary shall a p p r o ve the strategy unless 
it is inconplete, the needs or conditions identified in it 
are plainly inconsistent with the generally available facts 
or data, or the strategy is plainly inappropriate to address 
the identified needs. "• 

(b) CONFORMING AMENDMENTS. (1) Section 106(c)(1) of such 
Act is amended by — ' 

(A) in the first sentence, striking "or (d) " and 
inserting in lieu thereof "(d), or (e)"; 

(B) in the first sentence, striking "section 104(e)" 
and inserting in lieu thereof "section 104(f)"; and 

(C) in subparagraph (B), striking "section 104(e)" and 
4.nserting in lieu thereof "section 104(f)". 

12) Section 106(d)(3) of such act is amended by — 

(A) in subparagraph (C), striking "or (d)* and 
inserting in l,ieu thereof "(d), or (e)"; and 

(B) in ^ subparagraphs (C) and (D), striking "section 
104(e)" and inserting in lieu thereof "section 104(f)". 
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STHTHBSIS OP BLOCK GRAHT SMCTIOHS 

SEC. 207. (a) Section 104(f) of the Housing and CooBonity 
Development Act of 1974, as redesignated by section 206 of this 
Act, is aaended by striking the eighth sentence and inserting the 
following in lieu thereof s 

*If , after providing a grantee a reasonable opportunity for 
infomal consultation, the Secretary determines that the 
grantee is continuing to fail to satisfy standards published 
in regulations to measure grantee performance pursuant to 
the reviews and audits described in the previous sentence, 
the Secretary may adjust, reduce, withhold, or withdraw 
amounts of the annual grants made (but not yet obligated) or 
to be made, in accordance with the Secretary's findings 
under this subsection . " . 

(b) Section 111(a) of such Act is revised by striking 
"shall — " and all that follows up to the period and inserting in 
lieu thereof: "may adjust, reduce, withhold, or withdraw amounts 
of the annual grants made (but not yet obligated) or to be made". 
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mmjjncjaicm or bight a 

312 

SBC. 208. (a) Whaiiflfver ifith respect to a single faaily 
■ortgage eecuring a loan under section 312 of the Bousing Act of 
1964, the Secretary of Bousing and Ilri>an Developaent or its 
foreclosure agent forecloses in any Federal or State court or 
pursuant to a power of sale in a aortgage, the purchaser at the 
foreclosure sale shall be entitled to receive a c o nve ya nce of 
title to, and possession of, the property, subject to any 
interests senior to the interests of the Secretary. 
Notwithstanding any State law to the contrary, there shall be no 
right of redei^tion (including in all instances any right to 
possession based upon any right of redeeption) in the Mortgagor 
or any other person subsequent to the foreclosure sale in 
connection with such single family mortgage. The appropriate 
State official or the trustee, as the case may be, sliall execute 
and deliver a deed or other appropriate instrument conveying 
title to the purchaser at the foreclosure sale, consistent %d.th 
applicable procedures in the jurisdiction and without regard to 
any such right of redes^tion. 

(b) Whenever with respect to a single family mortgage on a 
property that also has a single family mortgage securing a loan 
under section 312 of the Housing Act of 1964, a mortgagee 
forecloses in any Federal or State court or pursuant to a power 
of sale in a mortgage, the Secretary of Housing and Urban 
Development, if the Secretary is purchaser at the foreclosure 
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•al«, shall be entitled to receive a conveyance of title to, and 
poBBeBBion of, the property, Bubject to the interesta aenior to 
the intereata of the aortgagee. Motwithatanding any State law to 
the contrary, there ahall be no right of redeaption (including in 
all inatancea any right to posaeaaion baaed upon any right of 
redeaption) "in the mortgagor or any other pet'aon aubaequent to 
the forecloaure aale to the Secretary in connection with a 
property that aecured a aingle family Mortgage for a loan under 
aection 312 of the Houaing Act of 1964. The appropriate State 
official or the truatee, aa the caae aay be, ahall execute and 
deliver a deed or other appropriate inatrunent conveying title to 
the Secretary, ^/rho ia the purchaaer at the foreclosure aale, 
conaiatent with applicable procedures in the juriadiction and 
without regard to any auch right of redemption. 

(c) The following actiona ahall be taken in order to verify 
title in the purchaaer at the foreclosure sales 

(1) In the caae of a judicial forecloaure in any 
Federal or State court, there shall be included in the 
petition and in the judgment of forecloaure a statement that 
the forecloaure ia in accordance with thia aubaection and 
that there is no right of redeaption in the mortgagor or any 
other person. 

(2) In the caae of a forecloaure purauant to a power 
of sale provision in the mortgage, the statement required in 
paragraph (1) shall be included in the advertisement of the 
sale and either in the recitals of the deed or other 
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appropriate Instnmant oonveyiJig title to tlie porohaser at 
the foreclosure sale or in an affidavit or addendum to the 


(d) For porpoeee of this sectiont 

(1) The term "mortgage" aeans a deed of trnst, 
■ortgage, deed to eecuxe debt, security agxeeaent, or any 
other form of instruaent ueder vbich any interest in 
property, real, personal, or mixed, or any interest in 
property, including leaseholds, life estates, reversionary 
interests, and any other estates under applicable State law, 
is conveyed in trust, mortgaged, encumbered, pledged, or 
otherwise rendered subject to a lien, for the purpose of 
securing the payment of money or the performance of an 
obligation. 

(2) The term "single family mortgage" means a mortgage 
that covers property that includes . a l-> to 4*family .- 
residence . 
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TITLE III — FEDERAL H0DSIH6 ADMIMISTRATIOH BBFQRM 


joiDiTBD raamciKL 

SBC. 301. Title V of the National Housing Act is aaended 
by adding the following new section at the end thereof s 
"jynOAL JOIDITBD FIHAHCIM. STaSBIBRS 
"SBC. 538. With respect to fiscal year 1989 and each 
fiscal year thereafter, the Secretary shall make available 
to the public a financial statement of the insurance funds 
established under this Act that will present their financial 
condition on a cash and accrual basis, consistent with 
generally acc^ted accounting principles. Each financial 
statement shall be audited by an independent accounting firm 
selected by the Secretary.". 
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BLumnnoH op privjitb uvk stu k -owers fsgm the tbk sikgls familt 


SEC. 302. (a) . Kr.TMn»TIOM OT PRI¥MEB 

Section 203(g) o£ the Hational Housing Act is aaended by striking 
out paragraph (2) and renuabering the reaaining paragraphs 
accordingly. 

(b) KBTBHTIOH OT PUHLIC AMD M MP MOF IT IJVB STtJ K GHIBRS. — 
Section 203(g)(2) of such Act, as redesignated by subsection (a), 
is amended — 

(1) by adding ianediately before the sendcolbn at the 
end of sut^aragraph (A) a ccasia and the following: "or any 
other State or local government or an agency thereof; and 

(2) by adding iseiediately before the semicolon at the 
end of subparagraph (B) a comma and the following: 

"or other private nonprofit organization that 
is exei^t from taxation under section 
501(c)(3) of the Internal Revenue Code of 
1986 and intends to sell or lease the 
mortgaged property to low- or moderate- 
income persons, as determined by the 
Secretary" • 

(c) APPLTCABTTiTTT . — The amendments made by subsections 
(a) and (b) of this section shall apply only with respect to — 

(1) mortgages insured — 

(A) pursuant to a conditional commitment issued on or 
after the date of the enactment of this Act; or 
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(B) in accordance with the direct endoraenent program 
(24 CFR 200.163), if the approved underwriter of the 
mortgagee signs the appraisal report for the property on or 
after the date of- the enactment of this Act; and 

(2) the approval of substitute mortgagors, if the 
original mortgagor was subject to such amendments, 
(d) TiUUliSITIOH PROVISIOHS. — Any mortgage insurance 
provided under title II of the National Housing Act, as it 
existed immediately before the date of the enactment of this Act, 
shall continue to be governed (to the extent applicable) by the 
provisions specified in subsections (a) and (b) of this section, 
as such provisions existed immediately before such date. 
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SBC. 303. (a) umzmov ov 

Section 203(9) (1) of the ■ational Hbusing Act 1b a»ftnded by 
adding at the end thereof the following new aentenceas 

*In Baking thla detezalnatlon with reapect to the occupancy 
of aecondaxy realdencea, the Secretary aay not permit auch 
occupancy unless the Secretary determines that It Is 
necessary to avoid undue hardship to the mortgagor. In no 
event may a secondary residence under this subsection 
Include a vacation home, as determined by the Secretary.". 

(b) APPTiTCABTTiTTY . — The amendments made by subsection (a) 
of this section shall apply only with respect to — 

(1) mortgages Insured -* 

(A) pursuant to a conditional commitment Issued on or 
after the date of the enactment of this Act; or 

(B) In accordance with the direct endorsement program 
(24 CFR 200.163), If the approved underwriter of the 
mortgagee signs the appraisal report for the property on or 
after the date of the enactment of this Act; and 

(2) the approval of substitute mortgagors. If the 
original mortgagor was subject to the amendments. 

(c) nuUISITIOH PROVISIOHS. — Any mortgage Insurance 
provided under title II of the National Housing Act, as It 
existed Immediately before the date of the enactment of this Act, 
shall continue to be governed (to the extent applicable) by the 
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provisions of section 203(9) (1) of the National Housing Act, 
such provisions existed ianediately before such date. 
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RBQDIKB CRBDIT KBVnNS OT PBRSOBS jyQQDIRniG 
FEU mOGiyGBD PROPXRTISS lOR UFI OP 


SBC. 304. (a) Section 203(r) of the Hational Boosing Met is 
by — 

(1) revising the firet sentence of subsection (r) to 
read as follows t 

*(r) The Secretary shall take appropriate actions 
to reduce losses under the single family mortgage 
insurance progras» carried out under this title."; 

(2) revising paragraphs (2) and (3) to read as 
follows t 

"(2) requiring that at least one person acquiring 
ownership of a one- to four-faaily residential property 
encufldbered by a Mortgage insured under this title be 
determined to be creditworthy, under standards 
prescribed by the Secretary, idiether or not such person 
assumes personal liability under the mortgage (except 
that acquisitions by devise or descent shall not be 
subject to this requirement); and 

"(3) in any case idiere personal liability under a 
■ortgage is assumed, requiring that the original 
mortgagor be advised of the procedures by %^iich he or 
she may be released from liability."; and 

(3) inserting at the end thereof the following new 
sentences : 

"In order to ensure full ccs^liance with the 
requirements of this section, the Secretary may require 
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each insured mortgage to contain a due-on-sale 
provision pemitting the mortgagee to accelerate and 
require payment of the mortgage obligation. Any such 
due-on-sale provision shall not be subject to 
section 341(d)(6) of the 6am-St Gemain Depository 
Institutions Act of 1982.". 

(b) APFr.TCABTTiTTT . — - The aBendnents aade by subsection (a) 
of this section shall apply only with respect to — 

(1) Bortgages insured — 

(A) pursuant to a conditional connitBent issued 
on or after the date of the enactaent of this Act; or 

(B) in accordance with the direct endorsaaent 
program (24 CFR 200.163), if the approved underwriter 
of the mortgagee signs the appraisal report for the 
property on or after the date of the enactment of this 
Act; and 

(2) the approval of substitute mortgagors, if the 
original mortgagor was subject to such amendments. 

(c) TItAHSITIOH PROVISXOHS. — Any mortgage insurance 
provided under title II of the National Housing Act, as it 
esd-sted immediately before the date of the enactment of this Act, 
shall continue to be governed (to the extent applicable) by the 
provisions of section 203 (r) of the National Housing Act, as such 
provisions existed immediately before such date. 
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BBEBAL OP TULB X 

SBC. 305. (a) REPEAL. — Title X of the national Housing 
Act is hereby repealed. . 

(b) APPLICASILITT. — On or .after the date of enactaent of 
this section, no aortgafe aay be insured under title X, as it 
existed iaimediately before such date, eanept pursuant, to a 
ccnmitaent to insure aade before such date^ 

(c) TRANSITION. — Any contract of insurance entered into 
under title X, as it existed immediately before the date of 
enactment of this section, shall continue to be governed by the 
provisions of such ^itle X. 

(d) CONFORMING AMENDNENTS. -^ (1) Section 1 of the National 
Housing Act is antended by strilcing out "X," each place it 
appears. 

(2) Section 212(a) of such Act is amended by striking out 
the seventh sentence. 

(3) The first sentence of section 512 of such Act is 
amended by striking out "X,". 

(4) Section 522 of such Act is amended by inserting in the 
first proviso .^fter "title X of this Act" the following! "i as 
it existed immediately be fore, the effective date of section 3Qt5 
of the D^>artment of Housing and Urban Development Reform Act of 
1989,". 

(5) Section 530 of such Act is amended by striking out 
"X,". 


237 


III-9 

STRBAMEJXB PRQPSRTT DISPdSITIGH RBQUIRBIIBHTS FOR 
HHSUBSIDIZBD HDLTIFAlflLT HODSISG PROJECTS 

SEC. 306. (a) Section 203(a)(1)(B) of the Housing and 
Ccaninity Devdlopnent ABendments of 1978 is aaended by stiriking 
out *or vacant*. 

(b) Section 203(d) of such Act is amended by — 

(1) striking out in paragraph (1)(B) "or are vacant^ 
(which units shall be made available for such families as 
soon as possible) " ; 

(2) redesignating paragraph (2) as paragraph (3); and 

(3) inserting a new paragraph (2) after paragraph (1) 
to read as follows: 

"(2) In the case of multifamily housing projects 
(other than subsidized or formerly subsidized projects) 
that are acquired by a purchaser other than the 
Secretary at foreclosure or after sale by the 
Secretary, enter into annual contribution contracts 
with public housing agencies to provide vouchers or 
certificates under section 8 of the United States 
Housing Act of 1937 to all lower income families that 
are eligible for such assistance and occupy units on 
the date the project is acquired by the purchaser. The 
Secretary shall take action under this paragraph only 
after making a determination that there is available in 
the area an adequate supply of habitable affordable 
housing for lower income families. A determination 
under this paragraph is final and nonreviewable . " . 
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PBOBIBIT JOEMIMR MM} Uam WBOOR KAKKICIFAinOH Dl . 

ORicmnoH OP tuli i pw o pebtt jMPBomamt lqabs 

SEC. 307. SoctLon 2(b) of tha Kational Boosing Act is 
by adding at tha and tha following nair paragraphs — 

"(7) Uo insurance ahall be granted nnder this se c tion 
to any such financial institution with respect to any 
obligation representing any such loan or advance of credit 
or purchase of such loan or advance of credit unless the 
financial institution certifies to the Secretary that no 
loan broker, as defined by the Secretary, or any other party 
having a financial interest in the aaking of the loan or 
advance of credit, has provided assistance to the borrower 
in preparing the loan application or otherwise assisted the 
borrower in obtaining the loan or advance of credit with 
regard to the financing of alterations, repairs, and 
iaqprovements to existing structures or the building of new 
structures as authorized under clause (i) of the first 
sentence of section 2(a). 

"(8) Notwithstanding the provisions of subsection (a) 
with regard to advances of credit, no insurance shall be 
granted under this section to any such financial institution 
with respect to any obligation representing an advance of 
credit Bade on or after 90 days from the enactment of the 
Department of Housing and Urban Developnent Reform Act of 
1989 or the purchase of such advance of credit with regard 
to the financing of alterations, repairs, and Improvements 
to existing structures or the building of new structures as 
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authorised under clause (1) or the fiirst sentence of 
section 2(a).". 
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KLuocxnam or Boasims Mssisaaa 


Section 213(d) of the Boosing and Cn—iinlty Derelopaent Act 
of 1974 roquizes the Depaztaent to allocate assistance under 
certain housing assistance progress on the basis of a needs- 
hased fozsala — the so-called fair shaore fozsala. The active 
prograas that are subject to this requircawnt include the section 
8 Bousing Assistance Payaents prograas, the section 202 Blderly 
and H a n di c apped Housing Loan prograa, and the public and Indian 
housing develc^pnent prograa. Excluded frcai the fozaula's 
coverage are public housing operating assistance, Ccaiprehensive 
iBproveaent Assistance, and grants under the Rental 
Rehabilitation prograa. 

tinder current practice, new assistance subject to "fair 
share" is generally allocated by the forwila to the Field or 
Regional Office level; awards are then aade to specific 
recipients on a purely discretionary or co^>etitive basis. 
Discretionary loans and grants are also aade for a nuaber of 
categories in the "Headquarters Reserve" — a funding set-aside 
of up to 15% of the assistance made available for the prograas 
subject to section 213. 

In recent years, soae of the prograas covered by section 213 
have experienced widespread tiaste and abuse arising frca 
allocation decisions that involved undue political interference 
and "influence peddling. " The aost egregious exaa^les involved 
the section 8 Moderate Rehabilitation prograa. For a nuaber of 
years, the Moderate Rehabilitation prograa was operated without 
objective selection and other criteria. Another area — the 
Headquarters Reserve — has never had any regulatory or other 
publicly articulated funding rules. Without articulated rules, 
these prograas were priae candidates for abuse. 

Section 101 of the bill is designed to place the prograas 
subject to section 213 of the 1974 Act on a sound progranaatic 
footing, and to prevent these abuses froa occurring in the 
future. It would state as the governing principle that all 
public and Indian housing developaent, and all section 8 and 
section 202 assistance, would first have to be allocated by the 
fair share foraula and then awarded to the recipient pursuant to 
a co^>etition. Put another way, no Federal dollar could fund an 
assisted project, unless that dollar was provided by the fair 
share foraula and a co^>etition. 

The non-discretionary categories in the Headquarters Reserve 
would be excepted from this rule. The Headquarters Reserve 
contains categories such as unforeseeable housing needs arising 
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tzom natural and other disastera or the settlement of litigation. 
These categories involve essentially non-discretionary aatters, 
and thus, do not share the vulnerability to abuse that would 
require their inclusion in the proposal. The treataent of the 
Beadquarters Reserve is discussed acre fully in section 104 of 
this bill. 

Any coapetition to award housing assistance would have to be 
conducted pursuant to specific criteria for the selection of 
assistance recipients. The criteria aust be contained in either 
a regulation proaulgated by HDD after notice and public coasient 
or to the extent authorised by law, in a notice published in the 
Pederal Register, 

This approach is designed to provide the Departnent with 
clear and articulated guidelines for awarding its housing 
assistance, in both cases, the guidelines would be nade 
available to the public and the Congress, providing the 
"sunshine" necessary to ensure a fair process. 

The Oepartsent intends to develop its selection criteria 
through notice and coasient rule aaking to the greatest extent 
possible. The less formal Notice approach would generally be 
used in special circus»tances , such as where the tine involved in 
pronulgating a rule would frustrate an important public purpose, 
where the Congress specifies a non-regulatory funding process 
(see section 485 of the Stewart B. MCKinney Homeless Assistance 
Amendments Act of 1988), or where an existing regulation calls . 
for less formal means of notifying the public of the rules for a 
funding con^etition. 

The proposal would also require the Secretary to uSe the 
fair share formula to make, as determined by the Department, any 
assistance allocations to the smallest practicable area, 
consistent with the delivery of assistance through a meaningful 
competitive process designed to serve areas with greater needs. 
This part of the proposal recognizes the desirability of using 
both the fair share formula and co^>etition. tJnder this 
language, the Secretary could continue the practice of conducting 
separate allocations of assistance for sub-programs, such as the 
section 8 Voucher, the section 202, and the section 8 Certificate 
programs. Allocations for each such sub-program would, however^ 
be subject to the requirement that the amounts b^ allocated by 
the fair shiire formula, consistent with delivery of assistance 
through a con^etition designed to serve areas with greater needs. 

The proposal would atteSkpt to provide funding cycle 
predictability for the assisted housing programs covered by 
section 213 of the 1974 Act. Specifically, the Secretary would 
be required to take appropriate steps to ensure that the 
allocation of housing assistance subject to section 213 would be 
made with similar frequency and at similar times for each fiscal 
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year. This is designed to provide funding cycles that the public 
can rely upon, and to eliminate ad hoc, special-interest funding 
rounds. 

The proposal recognises that the availability of 
appropriations is a central factor in the timing of funding 
cycles, and makes the nev requirement specifically subject to 
appropriations-related timing considerations « The proposal would 
also require the Secretary to meet the new requirement, "to the 
maximum extent practicable." This recognises that there may be 
special considerations that warrant changes in established 
funding cycles. Bzamples would include the enactment of 
Supplemental Appropriations Acts, amounts made available 
following a rescission message, or greater carryover than 
anticipated from a prior funding round. 

The proposal would also make clear the type of assistance 
that is subject to the fair share formula. As noted earlier, 
section 213(d)(1) of the 1974 Act specifically excludes from the 
formula's coverage public housing operating assistance. 
Comprehensive Improvement Assistance, and grants under the Rental 
Rehabilitation program. Roughly t%fo-fifths of the remaining 
housing assistance that is subject to the "fair share" is needed 
to provide funding for special purposes that are not capable of 
geographic targeting. These purposes include amendments of 
existing contracts; lease adjustments under section 23 of the 
United States Housing Act of 1937, as in effect before amendment 
by the 1974 Act; renewal of assistance contracts; assistance to 
families that would otherwise lose assistance due to the decision 
of the project o%mer to prepay the project mortgage or not to 
renew the assistance contract; assistance to prevent displacement 
or to provide replacement housing in connection with the 
demolition or disposition of public and Indian housing; and 
assistance in support of the property disposition and loan * 
management functions of the Secretary. "Fair sharing" by the 
conventional, objective fair share formula criteria will not 
match with these geographically untargeted needs. Moreover, 
while loan management and property disposition functions are 
awarded on a needs basis, the process used does not meet 
traditicmal modes of competition open for all. 

In addition, other assistance approved in ai^iropriation Acts 
to be provided to target areas with greater needs, subject to 
competition requirements, %iould also not be subject to the fair 
share formula. Authority for the Department to target assistance 
to areas witih greater need will give it flexibility to address 
otherwise unmet critical needs and priorities through a 
competition held on a national level. The competition would be 
subject to the same provisions governing competition for the 
award of housing assistance as for programs subject to the fair 
share formula (see proposed section 213(d)(5)(B)). 
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Finally, the proposal would specify that the provision 
requiring that between 20% and 25% of aeounts be allocated to 
nonnetropolitan areas would apply only to funds allocated by 
forwila. Contract eaendBents, renewal of assistance contracts, 
assistance in support of the property disposition and loan 
Banageaent functions, and the other categories not capable of 
distribution by foraula are largely needed in aetropolitan areas. 
It would significantly distort the allocation process if the 
20%/25% requirement were to apply to the total aaount of 
assistance available, since it would inappropriately require a 
significantly htgher percentage of the increeental assistance to 
be allocated to nonaetropolitan areas. 
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PUBLIC AHHOOHCBIIBHT OF HDD FDHDniG DICISIOHS 
AMD H OOS IMG ASSISUMX ALLCXZATIOHS 

Section 102 would requixe HOD to infozn the public of all 
its funding decisions that involve co^>etition aeong prospective 
recipients, as well as all its forwila allocations of housing 
assistance under the so-called fair share forsula provisions of 
section 213(d)(1) of the Housing and Coonunity Development Act of 
1974. With regard to the first eleoient of the proposal, "funding 
decisions" would cover any grants, loans, or other form of 
financial assistance provided under any HOD progran that provides 
by statute, regulation, or otherwise for the cdaqpetitive 
distribution of the assistance. 

The notification %iould include the following items: 

— The name and address of each funding recipient; 

— The name or other identifier for the project or activity 
funded; 

— The dollar amount awarded to each funding recipient; 

— The citation to the statutory, regulatory, or other 
criteria under which the funding decision was made; and 

— Such additional information as the Secretary deems 
appropriate for a clear and full understanding of the 
funding decision. 

The notification would be accomplished by publication of a 
Notice in the Federal Register at least quarterly. The "at 
least* language is intended to permit the Secretary to publish 
Notices at shorter intervals, for example, where an important 
funding round occurs shortly after the last publication. 

The proposal would also require the Secretary to publish a 
Notice in the Federal Register at least annually informing the 
public of the allocations of housing assistance under the fair 
share formula contained in section 213(d)(1) of the Housing and 
Community Development Act of 1974. The report would cover the 
entire fair share allocation, to the smallest area for %diich the 
formula operates. The annual publication requirement corresponds 
to the traditional cycle for making "fair sheure* allocations. 
The Secretary would be authorized, however, to publish 
allocations on a more frequent basis, if the Secretary determines 
that such action is appropriate. 

These proposals are designed to ensure that the funding 
award process that HUD uses for each of its programs and the 
"fair share" allocation process that it uses for its housing 
assistance programs are fair and free from improper influence. It 
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acconplishas this end by invitiiig the public to examine relevant 
information about those that "win" funding coe{>etition8 and 
receive formula allocations of housing assistance. 

The "fair share" allocation proposal, idien taken together 
with the funding decision proposal described above and the 
requirement of section 101 of this Act that housing assistance be 
awarded to specific recipients by fair share formula and 
cosset it ion, com prises a comprehensive approach to ensuring the 
fairness of HDD's housing allocations. As noted earlier, the 
Department typically uses the fair share formula to allocate • 
assistance to a oertain level, and then awards assistance on a 
discretionary basis. Under these proposals, the public would be 
invited to peruse the entire housing allocation process s the 
formula allocations as well as the funding decisions reached in 
the competitive element of the allocations. 
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PBOBIBITIQB OP ADVISCB DISCLOSORB OF FQHDIBB DBCISIOHS 


Secti on 1 03 would prohibit disclosure of inforaation 
concsming HDD funding decisions until the decision is final, 
except for information thet is available to the public including 
program requiraaionts and timing of the decision. Prohibiting the 
disclosure of this information ifould eliminate giving aiqr unfair 
financial advantage derived from such information to any 
individual or entity with respect to a funding decision under 
consideration. Any HDD es^loyee or any other employee of the 
executive branch who releases such information ifould be subject 
.to a civil money penalty of up to $10,000 for each violation. 

This restriction against disclosure of information on 
funding decisions nould apply only to programs administered by 
the Department that provide, by statute, regulation, or 
otherwise, for the competitive distribution of financial 
assistance. The purpose of this section is to assure that 
individuals and entities outside of the executive branch do not 
obtain inside information about revieira of coe{>eting proposals 
that would give them an opportunity to atteapt to influence the 
decision. Recent disclosures have indicated that soa» HDD 
funding decisions have been politically motivated. 

The Inspector General's audit of the Moderate Rehabilitation 
program revealed that, in one instance, private consultants 
presented copies of HUD funding documents to officials of a 
public housing agency (PHA) — normally transmitted directly by 
HUD to the PHA — and indicated that the funds were theirs (the 
consultants) to distribute. These documents should not have been 
in the hands of these private consultants. At the very least, 
access to these funding notifications provided the developers 
with an unfair advantage with respect to the PHA's ultimate 
selections. In fact, the PHA simply selected these developers 
and ignored the required competitive procurement procedures. 

The procedures for iaqposing a penalty are largely based on 
those for the civil money penalty authority proposed for FHA 
lenders and mortgagees. Where the Secretary determines that a 
penalty should be iaqposed, the ei^loyee would have an opportunity 
for a hearing by an Administrative Law Judge. (The reference to 
"Secretary" includes any other department official designated by 
the Secretary.) After exhausting all administrative remedies, 
the ei^loyee could file an appeal with the appropriate court of 
appeals of the United States. The Secretary %iould deposit civil 
money penalties collected under this section into miscellaneous 
receipts of the Treasury. 
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Section 104 would sake fundaaental refoxas to 
section 213(d)(4) of the Boosing and Cr— unity Derelopsent Act of 
1974, the so-called "Headquarters Reserve." The Headquarters 
Reserve has been a source of significant progrw—wtic waste and 
abuse. Currently, the Secretary is authorised to retain for use , 
in the Reserve up to 15% of the aaonnts initially aade available 
in any fiscal year under the United States Housing Act of 1937 
and other housing assistance prograais. This "set-aside" approach 
has resulted in significant aaounts of funds in search of 
recipients . 

In addition, several of the Reserve's statutory funding 
categories are excessively broad. The categories contained in 
sections 213(d)(4)(E) and (F), respectively, are among the worst 
offenders. They pernit Reserve aaounts to be used for — 

* lower income housing needs described in housing 
assistance plans, and 

* innovative housing prograais or alternative 
methods for meeting lower income housing needs approved 
by the Secretary. 

Finally, in practice, the Reserve has been used as a wholly 
discretionary funding vehicle. Projects were funded directly 
from the Central Office without competition and even without 
governing regulations to govern the selection of recipients. 

These three aspects of the Reserve — the "loose" money 
occasioned by its set-aside structure, the breadth and width of 
some of its funding categories, and the "fast and loose" way in 
which amounts from the Reserve were awarded — have resulted in 
an authority that %fas ripe for exploitation. 

The proposal would address these problems in two ways. 
First, it would eliminate the troublesome funding categories. 
Under the proposal, the reserve would only have four categories s 

— Unforeseen housing needs resulting from natural and 
other disasters; 

— Housing needs resulting from the settlement of 
litigation; 

— Housing for the support of public housing 
desegregation efforts carried out by the Secretary; and 

— Housing needs resulting from emergencies, as 
certified by the Secretary, other than disasters. 
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The first t%io categories are based upon the existing law 
governing use of the Reserve. The third represents an iaqportant 
use of housing assistance — to further efforts of desegregate 
public housing. The fourth provides needed flexibility to 
provide housing assistance to respond to actual emergencies. 
Bach of these categories is directed toward specific, objective 
events that avoid the "catch-all" categories of the present 
Reserve. 

Second, the proposal would replace the current "set-aside" 
approach with a requirenent that aaounts made available for the 
Reserve be approved in appropriation Acts. This is designed to 
locus the aaxijniBi "sunshine" on the Reserve. The Department 
would propose, and the Congress would appropriate, amounts for 
the Reserve. The process %iould be entirely above-board, with the 
ultimate funding levels understood by all parties t "free" money 
for broad categories would be replaced by specified amounts for 
specified purposes. 

The proposal %iould take effect at the beginning of fiscal 
year 1991 — October 1, 1990. This recognizes the fact that the 
appropriation process — needed to approve amounts under the 
revaB^>ed Reserve — will have b^en coo^leted for FT 1990 before 
the proposal would receive congressional consideration. 

, During FY 1990, the Department intends voluntarily to limit 
use of the Reserve to those categories that do not involve the 
kinds of discretion noted above and to activities that have 
previous funding commitments. 

Finally, the proposal would provide for the transition to 
the revised Reserve. 
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W TBE DI8CRBTIQB FOB); TWLHMU^Alt ASS18CAKB 

Section 105 ifould aaend the so-called "Secretary's 
Discretionary Fnnd" under section 107 of the Housing and 
C i:— mnl ty Pevelopsient Act of 1974 to delete the Secretary's 
authority to sake grants for technical assistance, special 
projects, and neir pn—iinities. 

The technical assistance and special purpose categories 
involve highly discretionary grants for esraessively broad and 
undefined purposes. This has made thes ready candidates for 
progransMitic waste and aimse. In addition. Congress has 
frequently assuaed the Secretary's "discretion" under these 
authorities, by earmarking funding for specific activities and 
projects . 

The Departnent believes that the best way to ensure the 
integrity of the CDB6 progran is to eliainate the technical 
assistance and special projects categories, and to provide for 
the objective distribution of funds for these categories via the 
CDB6 fonmila. Block grant recipients would be able to use their 
grant funds for the types of activities covered by these 
categories • 

The elimination of the new co— unities category is a 
technical change. Activity under the various new co— unities 
authorities is phasing out, and there is no longer any need for 
authority to make grants for this purpose under section 107. 

No grants could be nade for technical assistance or special 
projects after the date of enactment of this Act, except %diere 
the grant was made pursuant to grant award notifications made 
before that date, or to the Park Central Hew Community Project 
from amounts that have already been appropriated for that 
project. Grants made before the effective date of this Act would 
continue to be governed by the relevant provisions of section 107 
as they esd-sted before that date. 

Consistent with the proposed changes, section 107 's caption 
would be changed from the "Discretionary Fund" to "Special 
Purpose Grants." Section 107 would be retained for grants to 
Indian Tribes and the Insular Areas, and for the purposes of 
assisting economically disadvantaged and minority college 
students participating in community development work-study 
programs, assisting historically Black colleges, and rectifying 
CDBG formula miscalculations. These purposes are narrowly drawn 
enough to avoid the vulnerability to waste and abuse that inheres 
in the funding categories proposed for elimination. 

The proposal would replace the technical assistance category 
of the Discretionary Fund with a provision permitting the 
Secretary to set aside up to one-tenth of one percent of the 


250 


i-ii 

aaounts appropriated for any fiscal year for the United States 
Housing Act of 1937 (other than operating subsidies under 
section 9 of the Act); section 202(h) of the Housing Act of 1959; 
the Fair Housing Act; title I of the Housing and Cr— intty 
Developnent Act of 1974; section 810 of the Housing and Coaennity 
Development Act of 1974; section 201 of the Housing and Coaennity 
Development A me n dm e nts of 1978; the Congregate Services Act of 
1978; section 222 of the Housing and Urban-Rural H ecove ry Act of 
1983; section 561 of the Housing and Community Development Act of 
1987; title IV of the Stewart B. IfcKinney Homeless Assistance 
Act; and counseling under section 106 of the Housing and Urban 
Development Act of 1968. 

The Secretary tiould be authorised to use amounts set aside 
for any of these authorities for the purpose of providing 
technical assistance in connection with that authority. The 
Secretary could provide the technical assistance directly, or by 
grants, contracts, or interagency agreement. 

This proposal recognises the legitimate purposes that are 
served by technical assistance. It nould ensure that a small, 
but constant, source of funds are available for technical 
assistance. Rather than using the overly broad technical 
assistance category of the Discretionary Fund, however, the 
proposal %iould tie the technical assistance to the authority for 
i^ich the assistance is to be used. The Department believes that 
this approach would ensure that appropriate amounts are available 
for technical assistance, but without the difficulties that have 
afflicted the current authority in the Discretionary Fund. 

The proposal would ensure that technical assistance is made 
available only under the new authority. This %iould provide a 
single source of accountability, and eliminate disparate 
technical assistance authorities throughout the Department's 
programs. Specifically, the proposal would provide that on and 
after the effective date of the Department of Housing and Urban 
Development Reform Act of 1989, no technical assistance could be 
made available under any of the covered authorities other than 
pursuant to the proposal, except pursuant to funds apprc^riated 
for technical assistance before such date. 

Finally, to. ensure that all amounts set aside are used 
expeditiously, the proposal would provide that any amounts set 
aside that remain available for obligation at the end of the 
fiscal year after the fiscal year for tdiich they were 
appropriated would be rescinded. 
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1AIVBR OF HDD KBGDUITIQH RBQDIiUDIBHTS AH> HAWWOnff FROVISIOHS 

Section 106 would add a new section 7(t) to the Department 
of Housing and Uri>an Developnent Act governing waivers of 
regulations and handbooks of the Departaent. 

Waivers provide essential flexibility in the adninistration 
of the Department 's programs. In an ideal world, regulations and 
handbooks of an Bzecutive Branch agency would anticipate all 
situations and provide enough flexibility so waivers would never 
be needed. As a practical matter, there are times idien it is 
necessary to waive a generally applicable requirement. For 
exaa^le, unique site features, unusual local soning laws, or 
urgent need for low- and moderate-income assistance could require 
that HUD approve a waiver of its administrative, nonstatutory 
requirements in order to approve a high-quality project. 
However, in recent months, a number of circumstances have come to 
light indicating the need to assure that waivers are not approved 
on the basis of favoritism. Problems can occur, for exai^>le, 
when waiver authority is abused to assist luxury projects urtiose 
excessive costs endanger the project and the FHA insurance fund. 

In particular, this section %iould require that approval of a 
regulation waiver be in writing and specify the grounds for 
approval. To assure that regulations are waived in limited 
circumstances, they would have to be approved personally by the 
Secretary or by the Assistant Secretary or individual of 
equivalent rank (including the General Counsel and the President 
of the Government National Mortgage Association) %rtio is 
authorized to issue the regulation to be waived. 

Section 7(s) would also require the Department to publish a 
list of all approved regulation waivers as a Notice in the 
Federal Register on a quarterly basis. Each notification would 
(a) identify the project, activity, or undertaking; (b) describe 
the regulation to be waived; (c) identify the official approving 
the waiver; (d) briefly describe the grounds for approval; and 
(e) state how more information about the waiver and a copy of the 
approval may be obtained. Making regulation waiver a^^rovals 
public should eliminate situations urtiere waivers are approved for 
political purposes. The Department intends that waivers should 
be approved only idiere they are in the public interest or 
necessary to prevent undue hardship, and then only where they are 
consistent with the objectives of the program and the Secretary. 
By requiring public announcement of regulation waivers, the 
Department will assure that, only waivers that can withstand 
public scrutiny under this "sunshine" initiative will be 
approved. 

Waivers of HUD handbook provisions would also have to be in 
writing and specify the grounds for approving the waiver. 
Hemdbooks waivers would be maintained at the Department for at 


252 


1-13 


least three years, indexed, and nade available for public 
inspection. 
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janBOKm for thb sbcrbtart io imposb civil 

PBHULTIBS OH MORTGAGDBS AID 


Section 107 nould anend the Hational Housing Act by adding a 
new section 536 to authorise the Mortgagee Review Board to ispose 
civil Boney penalties on HUD-approved Bortgagees and title I 
lenders for specified violations of FHA program requireaents, 
including! (1) transfer of a Bortgage to a BK>rtgagee not 
approved by HUD; (2) transfer of a title I loan to a lender that 
does not have a valid insurance contract with the Departaent; 
(3) failure to properly segregate or deposit escrow funds or use 
of these funds for a purpose other than that for ndiich they were 
received; (4) subnission of false inforaation, or falsely 
certifying, to HUD; and (5) knowingly hiring an individual 
suspended or debarred from HUD programs. The penalty under this 
proposal would be $5,000 per violation, with a $1 million cap per 
violator for any related series of violations occurring during 
any one-year period. In the case of a continuing violation, each 
day would constitute a separate violation. There would be an 
opportunity for a hearing before an Administrative Law Judge, and 
judicial review of the Department's decision. 

This amendment %iould permit the Secretary to BK>re 
effectively deter fraud and other violations by BK>rtgagees and 
lenders, thus strengthening the sanctioning process. The 
possibility of civil money penalties should also help expedite 
execution of settlement agreements. 

This proposal is similar to other proposals in the bill 
which would authorize the imposition of civil money penalties 
against developers who violate the Interstate Land Sales Full 
Disclosure Act; against section 202 and FHA multifamily program 
mortgagors; and against issuers of 6NMA guaranteed mortgage- 
backed securities and 6NMA custodians. 

Mortgagee Review Board 

This proposal would authorize the Secretary or an 
administrative entity, such as the Mortgagee Review Board, to 
■alee the determination to iji^>08e the civil money penalty. (The 
reference to "Secretary" includes another department official.) 
In 1975, HUD established the Mortgagee Review Board (the Board) 
to act for the Secretary in determining whether to withdraw 
approval from mortgagees to originate mortgages because they 
violated certain National Housing Act requirements. See 24 CFR 
Part 25. From time to time, HUD has changed the structure and 
authority of the Board. At present, the Board has the power to 
take a range of administrative actions against both mortgagees 
and lenders. Where the Board finds that the requirements of any 
of the programs administered under the Act have been violated, it 
may: issue a letter of reprimand; place the mortgagee or lender 
on probation; issue an order temporarily suspending a moirtgagee's 
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or lendar's approval i issue an order withdrawing HDD's approval 
of a mortgagee or title X lender to enter into a contract of 
insurance; or approve the initiation of a suspension or debareent 
action. The Board also may enter into settlsaent agreeaents with 
Bortgagees and lenders to resolve any outstanding grounds for 
administrative action. These agresBents say provide for Bonetary 
reijri»ursea»nt to HDD for claim losses on ii^operly originated 
aortgages or title X loans that pose a risk to the FHA insurance 
funds. In the case of a probation, suspension, or withdrawal 
action, the mortgagee or lender aay request a hearing before an 
independent hearing officer to challenge the action, and, after 
the hearing, any party aay request review by petitioning the 
Secretary. In accordance with 5 D.S.C. sees. 701-706 (1988), 
Bortgagees and lenders may secure judicial review in a United 
States court after they have exhausted their adBinistrative 
resedies . 

Background 

In the past two decades, the civil money penalty has assumed 
a place of paramount ii^ortance in the compliance arsenal of 
Federal regulations. In fact, a consultant to the Informal 
Action Committee of the Administrative Conference of the United 
States «rrote in 1979, "it is today almost inconceivable that 
Congress would authorise a major administrative regulatory 
program without ei^Kniering the enforcing agency to ii^ose civil 
monetary penalties as a sanction.- Diver, The Assessment and 

mtiqflti9n 9t Qjyjx Homy Pwal^i^s fry r?4^rfl] iMtoiPigtrft^iyg 

Agencies , 79 COLUM. L. REV. 1435, at 1436 (1979). 

This article pointed out that in 1979 there were 348 
statutory civil penalties, enforced by 27 Federal departments and 
independent agencies, authorized for the enforcement of a host of 
regulatory commands. Civil money penalties may be invoked for 
violating statutes, administrative regulations, or administrative 
orders; for failure to file reports, keep records, permit entry, 
or respond to agency inquiries; or for willful, negligent, 
repeated, or even unintended conduct. Id- at 1438. 

This proposal is based on a 1972 recommendation of the 
Administrative Conference of the United States, Civil Monev 
Peyialtie s as a Section . 1 CFR 305.72-6, that agencies consider 
the use of civil money penalties to supplement other civil and 
criminal sanctions and that, in appropriate situations, civil 
money penalties be imposed as part of administrative proceedings. 
The Conference further recommended that agencies' determinations 
be subject to review if not supported by substantial evidence, 
but not to trial ste novo or collateral attack in a collection 
proceeding. This was reaffirmed by the Conference in 1979 in 
Aoencv Assessment and Mitioation of civil Monev Penalties. 1 CFR 
305.79-3, and remains the position of the Conference to date. 
This amendment follows the format of the sample statute 
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recoMMended by the Adainlstratlve Conference, with variations. 
This is in line with the Conference's recoanendation that the 
saaqple statute serve as a point of departure for individual 
agencies' own legislation. 

■sad for the jyMncteent 

Gaps in existing legislation, priaarily the Progran Fraud 
Civil Remedies Act (PFCRA) and the False ClaijM Act, necessitate 
this aaendaent. Ho penalty can be secured under the PFCRA unless 
there is a false statement, in the form of a certification, or a 
false clai m. The False Claims Act also requires a false claim. 
In many of RUD's mortgagee/title I lender cases, however, 
certified false statements and false claims have not been 
involved. For example, one of HUD's critical loan underwriting 
requirements is a face-to- face meeting between the borrower and a 
lender representative. In many fraudulent schemes, this 
requirement is violated, as is the case %rtien a straw buyer is 
used. The mortgagee cannot be said to have made a false claim or 
false statement since it does not know that a straw buyer has 
been used. HUD's only current remedy in such situations is to 
threaten, or seek to secure, sanctions against the moirtgagee, up 
to and including withdrawal of FHA approval. The moirtgagee, 
however, has been able to defeat such threats by terminating the 
individual involved or transferring otmership of the company, 
without suffering any financial loss itself. Thus, HUD currently 
cannot impose monetary penalties for violations of its 
regulations although such violations may be critical to causing 
ultimate default and loss to HUD. 

Furthermore, even where there is a false statement in the 
form of a certification with regard to a particular loan, there 
would only be one $5,000 penalty under the PFCRA (although a 
double damages remedy is available in the case of a false claim) 
because a mortgagee makes only one ceirtification per loan to HUD. 
It is commonly the case, however, that mortgagees commit multiple 
violations with regard to a particular loan, and HUD's losses are 
often considerably above $5,000. For exai^>le, HUD estimates that 
the average loss on a single family property is $17,000. Under 
the PFCRA, HUD's recovery would be limited to $5,000; under this 
amendment, HUD tiould be able to is^se a $5,000 penalty for each 
of the violations and be more apt to recover its actual losses. 
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Snbsaction (a)(l)^ woold give thm Secretary discretionary 
authority to iapoee a civil aoney penalty against a aortgagee or 
title I lender that Tiolates the requireaents set £orth in 
subsection (b) • It woold sake clear that the aoney penalty would 
be in addition to other available civil r sac dies or aiqr available 
criminal penalties, and aay be imposed whether or not other 
administrative sanctions are imposed. 


Subsection (a)(2) would limit the aiMunt of the civil money 
penalty to $5,000 for each violation, except that the ma»1mnm 
penalty for all violations comeitted by a mortgagee or lender 
during any one-year period could not exceed $1 million. In the 
case of a continuing violation, each day would constitute a 
separate violation. These monetary standards are similar to many 
other civil money penalty provisions. On September 19, 1986, 
Senator William Cohen placed in the Congressional Record a tables 
listing the 200 Federal statutes then on the books authorising 
enforcement through the administrative is^sition of civil money 
penalties. These statutes included maxiemi penalties per 
violation ranging from $5 to $100,000 (132 CONG. REC. S13, 009-11 
(1986i). These 200 statutes differ from the 348 statutes referred 
to in'^he 1979 Diver article discussed in the second paragraph of 
the Background section above as the 348 figure included statutes 
which require court assessment of penalties as well as those 
which permit agency assessment.) 

Subsections (b) (1) (A)-(G) would list the violations (already 
prohibited by the programs under the Hational Housing Act) %9hich 
may warrant the ii^sition of civil money penalties. These 
violations were selected from among the numerous violations which 
the Board may currently sanction. The Department considers these 
violations to be sufficiently egregious to warrant the imposition 
of civil money penalties in appropriate circumstances. 
Subsection (b)(1)(H) would cover violations of other statutory 
and administrative requirements. 

Subsection (b)(1)(A) would provide for the ii^osition of a 
civil money penalty idien a HDD-approved mortgagee transfers a 
HDD-insured mortgage to a mortgagee that is not approved by the 
Secretary, or when a lender transfers a loan to a transferee that 
is not holding a contract of insurance under title I of the Act, 
unless the transfer is expressly permitted by statute, 
regulation, or contract approved by the Secretary. The National 


All references to subsections refer to subsections of the 
new section 536 of the National Housing Act, except for the 
reference in the last paragraph, which refers to subsection (b) 
of this proposed section of the bill. 
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Housing Act conten^lates that HUD will provide insurance only 
with regard to Bortgagees and lenders that aeet the requirements 
o£ the Act. When a Bortgage or loan is transferred to a 
mortgagee or lender that does not aeet these requireaents, the 
Departaent's funds are at risk. 

Paragraph (1)(B) tiould provide for the ii^osition of a civil 
aoney penalty idien a aortgagee that is not supervised by the 
appropriate Federal, State, or local agencies (and does not, 
therefore, qualify as a supervised aortgagee under HDD's 
regulations (see, for ezai^le, 24 CFR 203.3 and 203.4)) fails to 
segregate all escrow funds received froa a aortgagor for ground 
rents, taxes, assessaents, and insurance preaiums, or fails to 
deposit these funds in a special account with a depository 
institution whose accounts are insured by the Federal Deposit 
Insurance Corporation through the Bank Insurance Fund for banks 
and through the Savings Association Insurance Fund for savings 
associations, or by the National Credit Union Adainistration. 
The failure to segregate escrow funds would aake accounting for 
these amounts difficult and could encourage the is^roper 
diversion of escroifed aaounts or other illegal activity. In any 
event, both diversion and failure to place escrow funds in 
insured accounts could result in a aortgagor having to aake up 
for lost amounts, being unable to do so, and defaulting under the 
Bortgage . 

Paragraph (1)(C) would permit the imposition of a civil 
money penalty when a mortgagee or lender uses escrow funds for 
any piirpose other than that for ii^iich they were received. 

Paragraph (1)(D) would permit the imposition of a civil 
aoney penalty where the mortgagee or lender knew, or should have 
known, that information submitted to the Secretary was false. It 
is vital that mortgagees and lenders provide accurate information 
if the Departamnt is to avoid costly insurance claims. In 
ifl^lementing this paragraph, it is the intention of the 
Department that a aortgagee or lender would be subject to a civil 
aoney penalty if any of its en^loyees knew, or should have known, 
that the inforaation was false. 

Paragraph (1)(B) would permit the Secretary to iiq>ose a 
civil money penalty idiere the mortgagee or lender hires an 
officer, director, principal, or en^loyee idiose duties will 
involve, directly or indirectly, programs administered by the 
Secretary, when the mortgagee or lender knew, or should have 
known, that the person was under suspension or debarment by the 
Secretary. Penalties could also be enforced where the mortgagee 
or lender retains in employment an officer, director, principal, 
or en^loyee who continues to be involved, directly or indirectly, 
in programs administered by the Secretary, when the mortgagee or 
lender knew, or should have known, that the person was under 
suspension or debarment by the Secretary. 
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Paragraph (1)(F) would permit the Secretary to inpose a 
civil Boney penalty on a mortgagee or lender that falsely 
certifies. The Department requires mortgagees and lenders to 
certify that, to the best of their knoirledge, the applicable 
rules and regulations of the Department have been met. If the 
certification is false, a costly claim could result. Since 
mortgagees and lenders may be submitting certifications made by 
others, such as contractors or suppliers, paragraph (1)(F) would 
also permit the Secretary to impose a civil money penalty on a 
mortgagee or lender who Joiowingly submits a false certification 
by another person or entity. 

Paragraph (1)(G) would permit the Secretary to impose a 
civil money penalty urtiere the mortgagee or lender fails to comply 
with an agreement, certification, or condition of approval set 
forth (A) on, or applicable to, the application of the mortgagee 
or lender for approval by the Secretary, or (B) on, or applicable 
to, the notification from the mortgagee or lender to the 
Secretary that it has established a branch office. The 
Department's approval is conditioned on commitments by the 
mortgagee or lender contained on the application or notification. 
The mortgagee or lender would, for example, agree to submit to 
such examination of its records and accounts as HUD may require. 
Failure to comply with this and the other commitments would put 
the Department's insurance funds at risk. 

Paragraph (1)(H) would permit the Secretary to impose a 
civil money penalty for the violation of any National Housing Act 
provision of title I, II, or X (as it existed immediately before 
the effective date of the Department of Housing and Urban 
Development Reform Act of 1989) or any imjplementing regulation or 
mortgagee or title I lender letter that is issued under the 
National Housing Act. Since it is not possible in legislation to 
cover every conceivable violation on the p2urt of mortgagees and 
lenders which may occur in the future, this paragraph would give 
the Secretary the flexibility to impose civil money penalties for 
violations of the Act's other program requirements. 

Subsection (b)(2) would require the Secretary to inform the 
Attorney General before taking action to impose a fine for a 
violation under paragraph (1)(D) or (1)(F). 

Subsection (c)(1) would require that the Secretary establish 
standards and procedures governing HDD's imposition of civil 
money penalties under subsection (a) . Under 

subsection (c)(1)(A), the Secretary would have the discretion to 
provide for the use of an administrative entity (such as the 
Mortgagee Review Board) to make the determination to impose a 
penalty. In accordance with subsection (c)(1)(B), the standards 
and procedures would provide that the civil money penalty could 
not be imposed before the mortgagee or lender had an opportunity 
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for a hearing on the record by an AdBinistrative Law Judge. This 
differs Bometdiat from the procedure the Board follows with 
respect to probation, suspension, or withdrawal actions. A 
probation or suspension action by the Board becoaes effective 
before a hearing, and the Board has discretion to determine that 
a withdrawal action shall also become effective before a 
hearing. With regard to aiqr of these three actions, the 
mortgagee or lender is then entitled to a hearing within 30 days 
after its request. The discretion to order pre-hearing sanctions 
is in line with court decisions that appropriate pre-hearing 
sanctions do not violate due process. The courts have permitted 
pre-hearing sanctions idiere the protection of the public 
justifies it. With regard to the iiq>osition of a civil money 
penalty, however, there is no overriding public interest urtiich 
would justify imposition of the sanction before an opportunity 
for a hearing. 

Finally, subsection (c)(1)(C) would authorise HUD to 
establish standards and procedures providing for review of any 
determination or order, or interlocutory ruling, arising from a 
hearing. If no hearing is requested within 15 days of receipt of 
the notice of opportunity for hearing, the imposition of the 
penalty would constitute a final and unappealable determination. 

If the Secretary revie%r8 the determination or order of the 
Administrative Law Judge, the Secretary may affirm, modify, or 
reverse that determination or order. If the Secretary does not 
review the determination or order of the Administrative Law 
Judge, the determination or order would be the final 
determination or order of the Secretary. 

In Implementing the proposed civil money penalty authority, 
the Department contemplates using, to the maximum extent 
possible, the existing administrative sanction and review 
procedures in 24 CFR Parts 25 (Mortgagee Review Board) and 26 
(Proceedings Before a Hearing Officer). Thus, the new authority 
would be coupled with a well-knoim, existing procedure that 
provides for the imposition and review of other administrative 
sanctions for the same types of violations. 

Subsection (c)(2) would set forth the factors to be 
considered in determining the amount of the civil money penalty. 
These would consist of the gravity of the offense, any history of 
prior offenses (including those before enactment of this 
amendment), the ability of the mortgagee or lender to pay the 
penalty, injury to the public, benefits received, deterrence of 
future violations, and such other factors as the Secretary 
determines in regulations to be appropriate. 

Subsection (d) would give moirtgagees and lenders the right 
to judicial review in the U.S. Court of J^peals, as recommended 
by the Administrative Conference. The court also would have 
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jurisdiction to consider any ancillary issues, such as 
administrative sanctions, covered by the notice of determination 
to ii^>ose a penalty under subsection (c). Subsection (d) would 
also make it clear that the reviewing court has the authority to 
order payiMnt of the civil money penalty. This would avoid the 
possibility of the court's upholding a determination or order 
ii^>osing a civil money penalty without ordering payment, tdiich 
could necessitate additional litigation to secure payment. As is 
the existing practice with respect to other civil monetary 
penalties, the findings and determinations of the Secretary in 
imposing money penalties would not be subject to trial ^ novo by 
the reviewing court. 

Under subsection (e), the Department could reguest the 
Attorney General to institute an action in an appropriate U.S. 
district court against a mortgagee or lender that fails to pay a 
civil money penalty after it has become a final and unappealable 
order. The action would seek a money judgment against the 
mortgagee or lender, as well as any other relief that may be 
available. The money judgment could include attorneys' fees and 
other expenses of the United States in bringing the action. The 
validity and appropriateness of the final order imposing the 
civil money penalty would not be subject to review. 

Subsection (f) would give the Secretary discretion to 
compromise, modify, or remit any civil money penalty before or 
after it has been imposed. Since it is the goal of this proposal 
to achieve compliance with the requirements of programs 
administered 1:^ the Department, subsection (f) would permit the 
Secretary to enter into settlements which would provide for 
compliance, including compromise, modification, or return of any 
civil money penalties. 

Subsection (g) would require the Secretary to issue 
regulations to implement the new authority. 

Subsection (h) would provide that the Secretary %fould 
deposit the civil money penalties collected under this proposal 
into miscellaneous receipts of the Treasury. 

Section 107(b) would provide that the new authority %fould 
only cover mortgagee or lender violations that occur after the 
effective date of the amendment. In the case of a continuing 
violation (as determined by HUD), the new authority would apply 
to any portion of the violation occurring on or after that 
effective date. 
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AUXBORITT FOR THB ftlCHBTART 10 IMPOSE 
CIVIL IDHBT PDDII.TIBS OH mUTimilLT IKMOGAGORS 


Section 108(a) would mamad the Mati6nal Housing Act toy 
addinjg a new section 537 to authorise HDD to ispose civil aoney 
penalties against abrtgagors of property that (1) includes five 
or aore living units and (2) has a Bortgage insured, co-insured, 
or held pursuant to the National Bousing Act. The proposal would 
authorise the isposition of civil aoney penalties for certain 
violations of (A) an agreeo^nt entered into as a condition of a 
transfer of physical assets, a fleacible subsidy loan, a capital 
i aip ro v eaent loan, a aiodification of the BK>rtgage teres, or a 
work-out agreement; or (B) the regulatory agreeaent executed toy 
the Bortgagor. The penalty for violation of the agrnfont 
descritoed in (A) atoove could not exceed the amount of the loss 
the Secretary would experience at a foreclosure sale, or a sale 
after foreclosure. The penalty for violation of the regulatory 
agreement would toe capped at $25,000 for each of the specified 
violations . 

The violations for urtiich civil money penalties may be 
ii^osed under section 108 were selected from among the numerous 
violations which the Department may currently sanction. The 
Department considers the violations that would toe sutoject to a 
civil money penalty under this section to be sufficiently 
egregious to warrant the imposition of a civil money penalty in 
appropriate circumstances . 

While the majority of mortgagors comply with their 
commitments, the limited sanctions presently available to the 
Secretary (such as declaring the mortgage in technical default 
for violation of the regulatory agreement, stopping subsidy 
payments, or foreclosing on the mortgage) have not been 
preventing a minority of recalcitrant mortgagors from 
disregarding their contractual obligations. These sanctions have 
a more adverse effect on the Department and the tenants than on 
the mortgagor. The results of the Department's declaration that 
a mortgage is in default are thats the Department discontinues 
subsidy payments, the mortgagee assigns the mortgage to the 
Department, the Department pays off the insurance claim, and the 
Department forecloses on the property at a loss. Due to these 
events, the project deteriorates physically and financially, with 
the consequent reduction in services to tenants. To avoid this, 
it is is^erative that the Secretary have the ability to is^se 
sanctions which are commensurate with the harm done by a 
recalcitrant mortgagor and idiich would deter mortgagors from 
disregarding their contractual obligations. 

This amendment is similar to other civil money penalty 
proposals in this bill. 
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■ead for the Legislation 

Civil moDBy penalties have proven to be an effective 
•nforc— nnt tool in Federal prograas. Authority to inpose civil 
aoney penalties for the violations involved here nould provide an 
added incentive for aortgagors to conply with their agrn fonts. 

HDD lacks sufficient tools to assure that participants in 
its prograas ccaply with prograa requirements. The applicable 
criainal penalties are often insufficient to ensure enforceaent 
since probleas of proof aa)ce criainal prosecution difficult. 
Authorising the Secretary to iapose civil aoney penalties for 
violations of specific prograa reguireannts will permi t H UD aore 
effectively to deter fraud and other violations under HUD 
prograas. The possibility of civil aoney penalties should also 
help expedite execution of settlement agreements. 

Gaps in existing legislation, primarily the Program Fraud 
Civil Remedies Act (PFCRA) and the False Claims Act, necessitate 
this amendment. Ho penalty can be secured under the PFCRA unless 
there is a false statement, in the form of a certification, or a 
false claim. The False Claims Act also requires a false claim. 
In many of HUD's mortgagor cases, however, certified false 
stateaents and false claims have not been involved. 

Section-by-Section Analysis 

Subsection (a) of proposed section 537' %fould aake clear 
that the civil aoney penalty would be in addition to other 
available civil reaedies or any available criminal penalties, and 
may be ii^osed idiether or not other administrative sanctions are 
imposed. 

Subsection (b)(1) would give the Secretary discretionary 
authority to iiq>ose a civil money penalty on any mortgagor of 
property that (A) has five or more living units and (B) has a 
mortgage insured, co-insured, or held pursuant to the Rational 
Housing Act idiere the aortgagor has (i) a written agreement, 
executed as a condition of a transfer of physical assets, a 
flexible subsidy loan, a capital impro v ement loan, a modification 
of the mortgage terms, or a work-out agreement, to use non- 
project incoae (ii) to aake cash contributions for paynients due 
under the note and aortgage, for payaents to the reserve for 
replacements, to restore the project to good physical condition, 
or to pay other project liabilities, for failure to comply with 


'All future references to subsections refer to subsections 
of proposed section 537 of the national Housing Act, except for 
the reference in the last paragraph, urtiich refers to 
subsection (b) of this proposed section of this bill. 
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any of these coaniitBents . (The zeference to "Secretary" includes 
another department official). 

In Bost instances, where one of these agreements is 
executed, the Secretary agrees to provide additional subsidy 
resources or to forego mortgage payments for a period of time, 
and, in consideration of the Secretary's agreement, the mortgagor 
agrees to provide additional cash contributions to the project 
income stream to restore the project to acceptable financial and 
physical condition. If, after the Secretary has provided the 
additional resources, the owner fails to make the agreed upon 
cash contribution, the project will not be restored and the 
Department's insurance funds will be further jeopardised. 

Subsection (b)(2) would limit the amount of the civil money 
penalty for a violation of subsection (b)(1) to the amount of the 
loss the Secretary would experience at a foreclosure sale, or a 
sale after foreclosure. 

Subsection (c)(1) would give the Secretary discretionary 
authority to ii^ose a civil money penalty against any mortgagor 
of property that (A) has five or more living units and (B) has a 
mortgage insured, co- insured, or held pursuant to the National 
Housing Act for violations of the regulatory agreement executed 
by the mortgagor, as specified in subparagraphs (A)-(L). 

Paragraph (1)(A) would provide for the is^sition of a civil 
money penalty for the conveyance, transfer, or encumbrance of any 
of the mortgaged property, or for permitting such action without 
the prior %iritten approval of the Secretary. 

Paragraph (1)(B) would provide for the imposition of a civil 
money penalty for the assignment, transfer, disposition, or 
encumbrance of any personal property of the project, including 
rents, or paying out any funds, except for reasonable operating 
expenses and necessary repairs, without the prior written 
approval of the Secretary. 

Paragraph (1)(C) would provide for the iJi^>osition of a civil 
money penalty for the conveyance, assignment, or transfer of any 
beneficial interest in any trust holding title to the property, 
or the interest of any general partner in a partnership owning 
the property, or any right to manage or receive the rent? and 
profits from the mortgaged property, without the prior written 
approval of the Secretary. 

Paragraph (1)(D) would provide for the imposition of a civil 
money penalty for roBodeling, adding to, reconstructing, or 
demolishing any part of the mortgaged property or subtracting 
from any real or personal property of the project, without the 
prior %n:itten approval of the Secretary. 
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Paragr^h (1)(B) woald provide for the ijuposition of a civil 
•oney penalty idiere the Bortgagor, as a condition of the 
occupancy or leasing of any unit in the project, requires any 
<x>nsi der ation or deposit other than the prepayaent of the first 
aonth's rent, plus a security deposit in an aaount not in excess 
of one SKmth's rent, to guarantee the perforeance of the 
covenants of the lease. This paragraph is designed to protect 
low- and aoderate-incoae tenants and assure equal access for all 
applicants • 

Paragraph (1)(F) would provide for the iaposition of a civil 
■oney penalty for the failure to keep aiqr funds collected as 
security deposits separate and apart fron all other funds of the 
project in a trust account, the amount of urtiich at all tises 
equals or exceeds the aggregate of all outstanding obligations 
under that account. This paragraph is designed to prevent use of 
the tenants' security deposits for project costs and, thus, 
assure the availability of these BK>neys \rhen the tenants vacate 
the preeises, provided that the premises are returned to the 
Bortgagor in good condition. 

Paragraph (1)(0) would provide for the imposition of a civil 
money penalty for paying over $500 for services, supplies, or 
materials idien such payment substantially exceeds the amount 
ordinarily paid for such services, supplies, or materials in the 
area idiere the services are rendered or the supplies or materials 
furnished. While the majority of mortgagors are cost conscious, 
a minority do not adequately contain costs for reasons such as 
the lack of professional ability to do so; the receipt of . 
kickbacks from the provider of the services, suj^lies, or 
materials; or an identity of interest with the firm supplying the 
services, supplies, or materials. This has an adverse impact on 
tenants i^ose rents are set at a level to pay for these costs. 
It can also have an adverse iB^>act on the Department where it 
provides rent subsidies, or where the overpayment contributes to 
an insurance claim. 

Paragraph (1)(H) would provide for the iJi^>osition of a civil 
money penalty for failure to maintain at any time the mortgaged 
property, equipment, buildings, plans, offices, apparatus, 
devices, books, contracts, records, documents, and other related 
papers (including the failure to keep copies of all written 
contracts or other instruments idiich affect the mortgaged 
property) in reasonable condition for proper audit and for 
examination and inspection at any reasonable time by the 
Secretary or the Secretary's duly authorised agents. If the 
Secretary is to monitor and enforce mortgagor coi^liance with 
program requirements, it is ii^erative that these requirements be 
met. 

Paragraph (1)(I) would provide for the imposition of a civil 
money penalty for failure to maintain the books and accounts of 


265 


1-26 

the operations of the mortgaged property and of the project in 
accordance with reqoireaents prescribed by the Secretary. If the 
Secretary cannot ii^se sanctions to enforce cosipliance on the 
minority of recalcitrant mortgagors irtio fail to ccxiply with this 
reqairesent, program enforcement is jeopardised since the 
project's cash flow is the cornerstone for maintaining the 
project in a good fiscal and physical condition. 

Paragraph (1)(J) would provide for the iiqiosition of a civil 
money penalty for failure to furnish the Secretary, within 
60 days following the end of each fiscal year, with a complete 
annual financial report based upon an examination of the books 
and records of the mortgagor, prepared and certified to by an 
independent public accountant or a certified public accountant 
and certified to by an officer of the mortgagor, unless the 
Secretary has approved an extension of the 60-day period in 
writing. 

Paragraph (1)(K) would provide for the i^>08ition of a civil 
money penalty when, at the request of the Secretary, the agents 
of the Secretary, the ei^loyees of the Secretary, or the 
attorneys of the Secretary, the mortgagor fails to furnish 
monthly occupancy reports or fails to provide specific ansiiers to 
questions upon which information is sought relative to income, 
assets, liabilities, contracts, the operation and condition of 
the property, or the status of the insured mortgage. 

Mortgagors of financially and physically solvent projects 
are not required to provide the Department with monthly 
accountings of cash income and outlays. When the Department 
becomes aware, however, that a mortgagor is having financial 
problems with regard to a particular project, it will require the 
mortgagor to provide monthly accounts of income and 
disbursements. This is necessary to assure the proper future 
maintenance of the project for the benefit of the tenants and to 
protect the Department from claims on the insurance funds. 

Paragraph (1)(L) would provide for the iiqiosition of a civil 
money penalty for failure to make pro^tly all payments due under 
the note and mortgage, including mortgage insurance premiums, tax 
and insurance escrow payments, and payments to the reserve for 
replacements when there is adequate project income available to 
make such payments. This provision is designed to avoid having 
the mortgage go into default idien there is adequate project 
income available for the required payments. 

Subsection (c)(2) tiould cap the amount of the civil money 
penalty for a violation of subparagraphs (A)-(L) at $25,000 for a 
violation of any of those subparagraphs. The monetary penalties 
that would be provided under subsection (c)(2) are similar to 
civil money penalties that are provided in many other Federal 
statutes %diich authorise the administrative ii^sition of such 
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p«nalti«s. On Smptmtmr 19, 1986, 8«iAtc»r William Cohmn plaoMl 
in tlM Congressional Bscord s table listing the 200 Federal 
statates then on the books anthorising enfoxcsaent throagh the 
. edBinistxatiTe iaposition of civil aoney penalties. These i 

statutes included ■awlwie penalties per ▼iolation ranging frosi 
$5 to $100,000 (132 COW. SBC. 813,009-11 (1986)). | 

Subsection (d)(1) eoold require that the Secretary establish i 

itandards and p roced u res governing HDD's iaposition of civil i 

«oney pe n a l ti e s under subsections (b) and (c). In accordance 
with subparagn^ (A) , the Secretary or other department official 

isuch as the Assistant Secretary for Bousing) could aake the 
et em l nat ion to inpose the penalty. In accordance with 
subparagraph (B), the standards and procedures would provide that 
the civil aoney penalty could not be ia^iosed before the mortgagor 
had an opportunity for a hearing on the record by an 
Adninistrative Law Judge. Sul^aragraph (C) would authorise HOD 
to establish standards and procedures providing for review of any 
determination or order, or interlocutory ruling, arising fron a 
hearing. If a h ea r in g is not requested within 15 days of receipt 
of the notice of opportunity for hearing, the i^>o8ition of the 
civil aoney penalty would be a final and unappealable 
determination. If the Secretary reviews the determination or 
order of the Administrative Law Judge, the Secretary may affirm, 
modify, or reverse that determination or order. If the Secretary 
does not review the determination or order of the Administrative 
Law Judge, the determination or order would be the final 
determination or order of the Secretary. 

In ia^lementing the proposed civil money penalty authority, 
the Department contemplates using, to the ma»1mwm extent 
possible, the existing review procedures in 24 CFR Part 26 
(Proceedings Before a Hearing Officer). Thus, the new authority 
would be coupled with a well-known, existing procedure. 

Subsection (d)(2) would set forth factors to be considered 
in determining the amount of the civil money penalty. These 
would consist of the gravity of the offense, any history of prior 
offenses (including those before enactment of this proposal), the 
ability of the develc^er to pay the penalty, injury to the 
public, benefits received, deterrence of future violations, and 
such other factors as the Secretary determines in regulations to 
be appropriate. 

Subsection (e) would give mortgagors the right to judicial 
review in the U.S. Court of J^peals. The court also would have 
jurisdiction to consider any ancillary issues, such as 
administrative sanctions, covered by the notice of determination 
to ia^iose a penalty under subsection (d) . Subsection (e) would 
also make it clear that the reviewing court has the authority to 
order payment of the civil money penalty. This would avoid the 
possibility of the court's upholding a determination or order 
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Inposing a civil Boney penalty without ordering payment, which 
could necessitate additional litigation to secure paynent. As is 
the existing practice with respect to other civil monetary 
penalties, the findings and determinations of the Secretary in 
imposing civil money penalties would not be subject to trial de 
novo by the reviewing court. 

Under subsection (f) the Department could request the 
Attorney General to institute an action in an appropriate U.S. 
district court against a person that fails to pay a civil money 
penalty after it has become a final and unappealable order. The 
action tiould seek a money judgment against the person as well as 
any other relief that may be available. The money judgment could 
include attorneys' fees and other expenses of the United States 
in bringing the action. The validity and appropriateness of the 
final order imposing the civil money penalty would not be subject 
to the review. 

Subsection (g) would give the Secretary discretion to 
compromise, modify, or remit any civil money penalty before or 
after it has been imposed. Since it is the goal of this proposal 
to achieve compliance with the requirements of programs 
administered by the Department, subsection (g) would permit the 
Secretary to enter into settlements which would provide for such 
compliance, including compromise, modification, or return of emy 
civil money penalties. 

Subsection (h) would require the Secretary to issue 
regulations to implement the new authority. 

Subsection (i) would provide for the Secretary to deposit 
the civil money penalties collected under this proposal into the 
miscellaneous receipts of the Treasury. 

Section 108(b) would provide that the new authority would 
only cover violations of the Act that occur after the effective 
date of the amendment. It is, hovrever, intended that this 
legislation be applicable to existing mortgagors as well as those 
who enter the program in the future. 
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JmiBOBITT FOR YBE SBdUECAHT TO IlIPOSB 

CIVIL HOHBT PBHftLTIBS 0« SBCTlOV 202 


Section 109(a) noold ammoA the Bousing Act of 1959 by adding 
a nev section 202a to authorise HOD to li^ose civil SK>ney 
penalties against mortgagors of property that (1) Includes five 
or acre living units and (2) has a mortgage or held pursuant to 
the Housing Jbct of 1959. The proposal would authorise the 
Inposltlon of civil noney penalties for certain violations of 
(A) an agreement entered into as a condition of a transfer of 
physical assets, a flexible subsidy loan, a capital iaprovenent 
loan, a ■edification of the mortgage terms, or a %iork-out 
agreement; or (B) the regulatory agreement executed by the 
mortgagor. The penalty for violation of the agreement described 
in (A) above could not exceed the amount of the loss the 
Secretary would experience at a foreclosure sale, or a sale after 
foreclosure. The penalty for violation of the regulatory 
agreement would be capped at $25,000 for each of the specified 
violations . 

The violations for which civil money penalties 
may be imposed under this section were selected from among the 
numerous violations i^ich the Department may currently sanction. 
The Department considers the violations that would be subject to 
a civil money penalty under this section to be sufficiently 
egregious to warrant the imposition of a civil money penalty in 
appropriate circumstances. 

While the majority of mortgagors comply with their 
commitments, the limited sanctions presently available to the 
Secretary (such as decleuring the mortgage in technical default 
for violation of the regulatory agreement, stopping subsidy 
payments, or foreclosing on the mortgage) have not been 
preventing a minority of recalcitrant mortgagors from 
disregeurding their contractual obligations. These sanctions have 
a more adverse effect on the Department and the tenants than on 
the mortgagor. The results of the Department's declaration that 
a mortgage is in default are that the Department discontinues 
subsidy payments and the Department forecloses on the property at 
a loss. Due to these events, the project deteriorates physically 
and financially, with the consequent reduction in services to 
tenants. To avoid this, it is imperative that the Secretary have 
the ability to impose sanctions which are commensurate with the 
harm done by a recalcitrant mortgagor and i^ich would deter 
mortgagors from disregarding their contractual obligations. 

This amendment is slmileu: to other civil money penalty 
proposals in this bill. 
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for tlie Lagislaticm 

Civil aoney penalties have proven to be an effective 
enforceaent tool in Federal prograas. Authority to ii^ose civil 
aoney penalties for the violations involved here would provide an 
added incentive for mortgagors to cosiply with their agreeaents. 

HDD lacks sufficient tools to assure that participants in 
its programs coaply with program reguirenents . The applicable 
criminal penalties are often insufficient to ensure enforcement 
since problems of proof make criminal prosecution difficult. 
Authorizing the Secretary to ia^iose civil money penalties for 
violations of specific program requirements will permit HOD more 
effectively to deter fraud and other violations under HUD 
programs. The possibility of civil money penalties should also 
help expedite execution of settlement agreements. 

Gaps in existing legislation, primarily the Program Fraud 
Civil Remedies Act (PFCRA) and the False Claims Act, necessitate 
this amendment. Ho penalty can be secured under the PFCRA unless 
there is a false statement, in the form of a certification, or a 
false claim. The False Claims Act also requires a false claim. 
In many of HDD's mortgagor cases, however, certified false 
statements and false claims have not been involved. 

Section-by-Section Analysis 

Subsection (a) of proposed section 202a^ would make clear 
that the civil money penalty would be in addition to other 
available civil rosedies or any available criminal penalties, and 
may be ij[^>osed whether or not other administrative sanctions are 
ii^sed. 

Subsection (b)(1) would give the Secretary discretionary 
authority to ij[^>ose a civil money penalty on any mortgagor of 
property that (A) has five or more living units and (B) has a 
mortgage held pursuant to section 202 of the Housing Act of 1959 
%fhere the mortgagor has (i) a written agreement, executed as a 
condition of a transfer of physical assets, a flexible subsidy 
loan, a capital i mpr ovement loan, a modification of the mortgage 
terms, or a work-out agreement, to use non-project income (ii) to 
make cash contributions for payments due under the note and 
mortgage, for payments to the reserve for replacements, to 
restore the project to good physical condition, or to pay other 
project liabilities, for failure to comply with any of these 


'All future references to subsections refer to subsections 
of proposed section 202a of the Housing Act of 1959, except for 
the reference in the last paragraph, %^ich refers to 
subsection (b) of this proposed section of this bill. 
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cr— ItBiinf . (The reference to "Secretary" IncludeB enother 
departiMnt official.) 

In aost instances, «fhere one of these agreements is 
executed, the Secretary agrees to provide additional subsidy 

' resources or to forego mortgage paysnts for a period of tiiie, 
and, in consideration of the Secretary's agreement, the mortgagor 
agrjees to provide additional cash contributions to the project 

'^inccme stream to restore the project to acceptable financial and 
physical condition. If, after the Secretary has provided the 

^.Additional resources, the oimer fails to make the agreed upon 

'^f cash contribution, the project will not be restored and the 
Department's section 202 loan fund will be further jeopardised. 

Subsection (b)(2) tiould limit the amount of the civil money 
penalty for a violation of subsection (b)(1) to the amount of the 
loss the Secretary would escperience at a foreclosure sale, or a 
sale after foreclosure. 

Subsection (c)(1) would give the Secretary discretionary 
authority to impose a civil money penalty against any mortgagor 
of property that (A) has five or more living units and (B) has a 
mortgage held pursuant to section 202 of the Housing Act of 1959 
for violations of the regulatory agreement executed by the 
mortgagor, as specified in subparagraphs (A)-(M). 

Paragraph (1)(A) would provide for the li^osition of a civil 
money penalty for the conveyance, transfer, or encumbrance of any 
of the mortgaged property, or for permitting such action without 
the prior written approval of the Secretary. 

Paragraph (1)(B) would provide for the i^>08ition of a civil 
money penalty for the assignment, transfer, disposition, or 
encumbrance of any personal property of the project, including 
rents, or paying out any funds, except for reasonable operating 
expenses and necessary repairs, without the prior written 
approval of the Secretary. 

Paragraph (1)(C) tiould provide for the imposition of a civil 
money penalty for the conveyance, assignment, or transfer of any 
beneficial interest in any trust holding title to the property, 
or the interest of any general partner in a partnership owning 
the property, or any right to manage or receive the rents and 
profits from the mortgaged property, without the prior written 
approval of the Secretary. 

Paragraph (1)(D) would provide for the li^osition of a civil 
money penalty for remodeling, adding to, reconstructing, or 
demolishing any part of the mortgaged property or subtracting 
from any real or personal property of the project, without the 
prior written approval of the Secretary. 
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TarAqraph (1)(B) noiild prcnrLdm for tlie ii^osition of a civil 
aoney penalty «fhartt the mortgagor, as a condition of the 
occi^pancy or leasing of any unit in the project, requires any 
consideration or deposit other than the prepayment of the first 
aonth's rent, plus a security deposit in an aaount not in excess 
of one aonth's rent, to guarantee the perforaance of the 
covenants of the lease. This paragrai& is designed to protect 
low- and aoderate-incosM tenants and assure equal access for all 
applicants • 

Paragraph (1)(F) vould provide for the i^>osition of a civil 
aoney penalty for the failure to keep any funds collected as 
security deposits separate and apart frosi all other funds of the 
project in a trust account, the aaount of which at all tines 
equals or exceeds the aggregate of all outstanding obligations 
under that account. This paragraph is designed to prevent use of 
the tenants' security deposits for project costs and, thus, 
assure the availability of these aoneys %dien the tenants vacate 
the premises, provided that the premises are returned to the 
mortgagor in good condition. 

Paragraph (1)(6) would provide for the imposition of a civil 
money penalty for paying over $500 for services, supplies, or 
materials irtien such payment substantially exceeds the amount 
ordinarily paid for such services, supplies, oa: materials in the 
area idiere the services are rendered or the supplies or materials 
furnished. While the majority of mortgagors are cost conscious, 
a idjtiority do not adequately contain costs for reasons such as 
the lack of professional ability to do so; the receipt of 
kickbacks from the provider of the services, supplies, or 
materials; or an identity of interest with the firm supplying the 
services, supplies, or materials. This has an adverse is^act on 
tenants tdiose rents are set at a level to pay for these costs. 
It can also have an adverse ii^act on the Department i^ere it 
provides rent subsidies, or \Akere the overpayment contributes to 
an insurance claim. 

Paragraph (1)(H) would provide for the i^>osition of a civil 
money penalty for failure to maintain at any time the mortgaged 
property, eq^pment, buildings, plans, offices, apparatus, 
devices, books, contracts, records, documents, and other related 
papers (including the failure to keep copies of all written 
contracts or other instruments idiich affect the mortgaged 
property) in reascMiable condition for proper audit and for 
examination and inspection at any reasonable time by the 
Secretary or the Secretary's duly authorised agents. If the 
Secretary is to monitor and enforce mortgagor coi^liance with 
program requirements, it is imperative that these requirements be 
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Paragraph (1)(I) would provide for the ii^ositioii of a civil 
money penalty for failure to maintain the books and accounts of 
the operations of the mortgaged property and of the project in 
accordance with requirements prescribed by the Secretary. If the 
Secretary cannot ia^se sanctions to enforce compliance on the 
minority of recalcitrant mortgagors irtio fail to comply with this 
requirement, program enforcement is jeopardised since the 
project's cash flow is the cornerstone for maintaining the 
project in a good fiscal and physical condition. 

Paragraph (1)(J) would provide for the iiqiosition of a civil 
money penalty for failure to furnish the Secretary, within 60 
days following the end of each fiscal year, with a complete 
annual financial report based upon an examination of the books 
and records of the mortgagor, prepared and certified to by an 
independent public accountant or a certified public accountant 
and certified to by an officer of the mortgagor, unless the 
Secretary has approved an extension of the 60-day period in 
inciting . 

Paragraph (1)(K) would provide for the imposition of a civil 
money penalty idien, at the request of the Secretary, the agents 
of the Secretary, the enqployees of the Secretary, or the 
attorneys of the Secretary, the mortgagor fails to furnish 
monthly occupancy reports or fails to provide specific answeTB to 
questions upon which information is sought relative to income, 
assets, liabilities, contracts, the operation and condition of 
the property, or the status of the insured mortgage. 

Mortgagors of financially and physically solvent projects 
are not required to provide the Department with monthly 
accountings of cash income and outlays. When the Department 
becomes aware, however, that a mortgagor is having financial 
problems with regard to a particular project, it will require the 
mortgagor to provide monthly accounts of income and 
disbursements. This is necessary to assure the proper future 
maintenance of the project for the benefit of the tenants and to 
protect the Department from claims on the insurance funds. 

Paragraph (1)(L) tiould provide for the i^>osition of a civil 
money penalty for failure to make profl^>tly all payments due under 
rthe note and mortgage, including tax and insurance escrow 
payments, and payments to the reserve for replacements when there 
is adequate project income available to make such payments. This 
provision is designed to avoid having the mortgage go into 
default idien there is adequate project income available for the 
required payments. 

Paragraph (1)(M) would provide for the imposition of a civil 
money penalty for amendment of the mortgagor's articles of 
incorporation or by-laws, other than as permitted under the terms 
of the articles of incorporation approved by the Secretary, 


273 


1-34 

withoat the prior written approval of tlie Secretary. This 
paragraph is designed to assure the aaintenance of the noi^nrof it 
sta tus of the Mortgagor and the regulatory controls ii^osed by 
HDD. 

Subsection (c)(2) vould cap the aaount of the civil aoney 
penalty for a Tiolation of subparagraphs (A)-(M) at $25,000 for a 
violation of any of those subparagraphs. The monetary penalties 
that would be provided under subsection (c)(2) are siailar to 
civil aoney penalties that are provided in aany other Federal 
statutes which authorise the adsdnistrative ii^sition of such 
penalties . 

Subsection (d)(1) would require that the Secretary establish 
standards and procedures governing HDD's ii^osition of civil 
aoney penalties under subsections (b) and (c) . In accordance 
with subparagri^ (A), the Secretary or other department official 
(such as the Assistant Secretary for Housing) could make the 
determination to impose the penalty. In accordance with 
subparagraph (B), the standards and procedures would provide that 
the civil money penalty could not be ii^osed before the mortgagor 
had an opportunity for a hearing on the record by an 
Administrative Law Judge. Subparagraph (C) would authorise HDD 
to establish standards and procedures providing for review of any 
determination or order, or interlocutory ruling, arising from a 
heeuring. If a hearing is not requested within 15 days of receipt 
of the notice of opportunity for hearing, the ii^osition of the 
civil money penalty would be a final and unappealable 
determination. If the Secretary reviews the determination or 
order of the Administrative Law Judge, the Secretary may affirm, 
modify, or reverse that determination or order. If the Secretary 
does not review the determination or order of the Administrative 
Law Judge, the determination or order would be the final 
determination or order of the Secretary. 

In iaylomonting the proposed civil money penalty authority, 
the Department contea^lates using, to the ■>**<■»"■ extent 
possible, the existing review procedures in 24 CFR Part 26 
(Proceedings Before a Hearing Officer). Thus, the new authority 
would be coupled with a well-known, existing procedure. 

Subsection (d)(2) would set forth factors to be considered 
in determining the amount of the civil money penalty. These 
would consist of the gravity of the offense, any history of prior 
offenses (including those before enactment of this proposal), the 
ability of the borrower to pay the penalty, injury to the public, 
benefits received, deterrence of future violations, and such 
other factors as the Secretary determines in regulations to be 
appropriate. 

Subsection (e) would give mortgagors the right to judicial 
review in the U.S. Court of Appeals. The court also would have 
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jurisdiction to consider any ancillary issues, such as 
adainistrative sanctions, covered by the notice of determination 
to impose a penalty under subsection (d) . Subsection (e) would 
also Bake it clear that the reviewing court has the authority to 
order payaent of the civil noney penalty. This would avoid the 
possibility of the court's upholding a detemi nation or order 
inposing a civil aoney penalty without ordering payment, %diich 
could necessitate additional litigation to secure payment. As is 
the existing practice with respect to other civil monetary 
penalties, the findings and determinations of the Secretary in 
iiq>osing civil money penalties would not be subject to trial de 
novo by the reviewing court. 

Under subsection (f), the Department could request the 
Attorney General to institute an action in an appropriate U.S. 
district court against a person that fails to pay a civil money 
penalty after it has become a final and unappealable order. The 
action would seek a money judgment against the person as well as 
any other relief that may be available. The money judgment could 
include attorneys' fees and other expenses of the United States 
in bringing the action. The validity and appropriateness of the 
final order ifl^>osing the civil money penalty would not be subject 
to the review. 

Subsection (g) would give the Secretary discretion to 
compromise, modify, or remit any civil money penalty before or 
after it has been imposed. Since it is the goal of this proposal 
to achieve compliance with the requirements of programs 
administered by the Depeurtment, subsection (g) would permit the 
Secretary to enter into settlements which would provide for such 
compliance, including compromise, modification, or return of any 
civil money penalties. 

Subsection (h) would require the Secretary to issue 
regulations to implement the new authority. 

Subsection (i) would provide for the Secretary to deposit 
the civil money penalties collected under this proposal into 
miscellaneous receipts of the Treasury. 

Section 109(b) would provide that the new authority would * 
only cover violations of the Act that occur after the effective 
date of the amendment. It is, ho«iever, intended that this 
legislation be applicable to existing mortgagors as well as those 
who enter the program in the future. 
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ADTBCmiTT FOR TBE SBCRBTMCT TO IMPOS^ CIVIL lUHBT 
PBHftLTIBS Om GKMK ISSDBRS 

Section 110 would ammml the National Bousing Adt by adding a 
new section 317, which would authorise the Secretary to lii^ose 
civil aoney penalties on an issuer of QUA nortgage-backed 
Securities or a 611101 custodian for the specific violations of 
GKQiA. pro^aa reguiresents , as applicable, including: 

(1) failure to sake tinely payments of principal and 
interest (Pfc I) to security holders; 

(2) failure to properly segregate cash flow from 
mortgages ; 

(3) ii^>roper use of escrows; 

(4) transfer of pool servicing to an issuer not 
approved by 6NMA; 

(5) failure to maintain QQCA's standards for minimum 
het worth; 

( 6 ) failure of an issuer to notify OOfA. of a change in 
business status; 

(7) submission of false information or a false 
certification to 6NMA; and 

(8) hiring an individual or retaining an employee when 
the issuer or custodian knew, or should have kno%m, that the 
individual or employee was suspended or debarred from HUD 
programs • 

The penalty under this proposal would be $5,000 per 
violation, with a $1 million cap per violator for any related 
series of violations occurring during any one-year period. In 
the case of a continuing violation, each day would constitute a 
separate violation. There would be an opportunity for a hearing 
before an Administrative Law Judge and judicial review of the 
decision by the Secretary. 

HUD lacks sufficient tools to assure that participants in 
its programs coaply with program requirements. The applicable 
criminal penalties are often insufficient to ensure enforcement 
since probleas of proof make criminal prosecution difficult. 
Authorising the Secretary to impose civil money penalties for 
violations of specific program requirements will permit HUD more 
effectively to deter fraud and other violations under HUD 
programs, thus strengthening the sanctioning process. The 
possibility of civil money penalties also should help expedite 
execution of settlement agreements. 
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This aBendaent is slnilar to other civil aoney penalty 
proposals in the bill. 

Cect i on -by-Sectlon liplaaatioii 

Subsection (a)(l)^ would give the Secxetaxy discretionary 
.authority to inpose a civil aoney penalty against a GKMh issuer 
or custodian that violates the requirea^nts set forth in 
subsection (b) . (The reference to "Secretary" includes another 
departaent official.) The civil aoney penalty tiould be in 
addition to other available civil reaedies or any available 
criminal penalties, and may be ia^iosed whether or not other 
adBd.ni8trative sanctions are ia^iosed. 

Subsection (a)(2) tiould limit the amount of the civil money 
penalty to $5,000 for each violation, except that the maximum 
penalty for all violations comBd.tted by a QQCA issuer or 
custodian during any one-year period could not exceed $1 million. 
In the case of a continuing violation, each day would constitute 
a separate violation. These monetary standards are similar to 
many other civil money penalty provisions. 

Subsections (b) (1) (A)-(J) would list the violations idiich 
may warrant the iiq>osition of civil money penalties. The 
Department considers these violations to be sufficiently 
egregious to warrant the i^>osition of civil money penalties in 
appropriate c ircums tances . Subparagraph ( b ) ( 1 ) ( K ) covers 
violations of other statutory and administrative requirements. 

Subsection (b)(1)(A) would provide for the ii^osition of a 
civil money penalty when a 6NMA issuer fails to make a timely 
pass-through of principal and interest (Pfcl) payments from pooled 
mortgages to holders of QQCA securities. Timely receipt of Pfcl 
by investors is the cornerstone of the QQCA mortgage-backed 
securities program, and failure by an issuer to coi^ly with this 
GSMK program requiresient reduces investor confidence and 
increases expenditures by QQCA under its guaranty of timely 
payment to investors. 

Subsection (b)(1)(B) tiould provide for the ia^iosition of a 
civil mon^y penalty when a 6NMA issuer (as a mortgage servicer) 
fails to segregate all funds received from a mortgagor, whether 
Pfcl funds or escrow funds, or fails to deposit these funds in 
special custodial accounts with a depository institution whose 


All references to subsections refer to subsections of 
proposed new section 317 of the National Housing Act, except for 
the reference in the last peuragraph, which refers to 
subsection (b) of this proposed section of this bill. 
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accounts are insured by tlie National Credit union Administration 
or by the Federal Deposit Insurance Corporation through the Bank 
Insurance Fund for banks and through the Savings Association 
Insurance Fund for savings associations. A failure to segregate 
escrow funds would sake accounting for these amounts difficult 
and could encourage the ia^roper diversion of these funds or 
other illegal activity. Diversion or failure to place these 
funds in insured accounts could result in increased QQCA 
expenditures (for Pfcl pass-through payments to investors) or 
increased mortgagor esq^nditures and/or default (for payment of 
escrow itea» such as taxes and insurance) . 

Subsection (b)(1)(C) would provide for the li^osition of a 
civil money penalty idien a QIMA issuer or custodian uses escrow 
funds for any purpose other than that for which they were 
received. 

Subsection (b)(1)(D) would provide for the ia^osition of a 
civil money penalty \AiBn a QQCA issuer transfers servicing of a 
pool of mortgages to a servicer that has not been approved by 
QIMA, unless the transfer is escpressly permitted by statute, 
regulation, or contract approved by the Secretary. Title III of 
the National Housing Act, known as the "Charter Act," 
contea^lates that GNMA will provide a guarantee to security 
holders only with regard to a pool of mortgages serviced 1:^ an 
issuer that meets the requirements of the Charter Act. QQCA 
funds are at risk when a pool of mortgages is transferred to an 
issuer that does not meet these requirements. 

Subsection (b)(1)(E) would provide for the imposition of a 
civil money penalty \Aken a QQCA issuer fails to maintain a 
minimum net worth. GNMA funds are at risk if an issuer has 
insufficient financial resources to make timely payment on QQCA- 
gu2u:anteed securities from its own funds when payments on pooled 
mortgages &re delinquent. 

Subsection (b)(1)(F) would provide for the imposition of a 
civil money penalty if an issuer fails to notify GNMA of a 
substantial change in its business status. For ezan^le, QQCA 
funds could be at risk if ownership of an issuer (and 
responsibility for servicing of pooled mortgages) changes without 
approval from GNMA. 

Subsection (b)(1) (6) would provide for the imposition of a 
civil money penalty idien an issuer or a custodian knew, or should 
have known, that information submitted to the Secretary was 
false. Issuers must provide accurate information if QQCA is to 
avoid costly claims on its guaranty of mortgage-backed 
securities. Under this provision, an issuer or a custodian %rould 
be subject to a civil money penalty if any of its employees knew, 
or should have known, that information submitted to GNMA was 
false . 
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Subsection (b)(1)(H) would pexait tbm Secretary to imposB a 
civil aoney penalty when an issuer or custodian hires an officer, 
director, principal, or saployee whose duties will involve Gnok 
progrsBS, directly or indirectly, idien the issuer or custodian 
knew, or should have known, that the person was under suspension 
or debaseent by the Secretary. Penalties also could be isiposed 
when an issuer or custodian saploys an officer, directo r, 
principal, or saployee idio continues to be involved in GMMK 
prograas, directly or indirectly, idien the issuer or custodian 
knew, or should have known, that the person was under suspension 
or debaraent by the Secretary. 

Subsection (b)(1) (I) would perait the Secretary to iiq>08e a 
civil aoney penalty on an issuer or custodian that subaits a 
false certification to QQCA. Costly clalas against GNMA could 
result froa false certifications. This subsection also would 
perait the Secretary to i^>ose a civil aoney penalty on an issuer 
that knowingly submits a false certification by another person or 
entity. 

Subsection (b)(1) (J) would perait the Secretary to impoae a 
civil aoney penalty on an issuer that fails to coi^ly with an 
agreeaent, certification, or condition of approval set forth on, 
or applicable to, the application for approval as an issuer by 
QUA. i^proval by GNMA is conditioned upon coaoiitaents aade by 
the issuer in its issuer application as well in the process of 
forming a pool of mortgages backing QQCA-guaranteed securities. 
For exaiqple, an issuer agrees to permit an examination of its 
records and accounts by QQCA. Failure of an issuer to coolly 
with this commitment could put GHMA funds at risk. 

Subsection (b)(l)(K) would permit the Secretary to ii^ose a 
civil money penalty for the violation of any provisions of the 
Charter Act or any implementing regulation, handbook, or QQCA. 
participant letter that is issued under the Charter Act. Since 
legislation cannot provide for every conceivable violation, this 
subsection would give the Secretary the flexibility to ia^iose 
civil money penalties for violations of any other requireaents in 
the Charter Act. 

Subsection (b)(2) would require the Secretary to inform the 
Attorney General of the United States before taking action to 
impose a civil aoney penalty for a violation described in 
subsection (b)(1)(G) or (b)(1) (I). 

Subsection (c)(1) would require that the Secretary establish 
standards and procedures governing HUD's i^>osition of civil 
aoney penalties under subsection (a). Under 
subsection (c)(1)(A), the standards tiould provide for the 
Secretary to make the determination to ii^ose the penalty. Under 
subsection (c)(1)(B), the standards and procedures would provide 
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that the civil aonsy penalty could not be in^osed before the 
issaer or the custodian had an opportunity for a hearing on the 
record before an Administrative Law Judge. If a hearing is not 
requested within 15 days of receipt of a notice of opportunity 
for hearing, the iapoeition of the civil aoney penalty would 
constitute a final and unappealable detereination. 
Subsection (c)(1)(C) would authorise HOD to establish standards 
and procedures providing for review of any determination or 
order, or interlocutory ruling, arising frosi a hearing. 

Subsection (c)(1)(C) would also provide that if the 
Secretary reviews the detereination or order of the 
Administrative Law Judge, the Secretary may affirm, modify, or 
reverse that determination or order. If the Secretary does not 
review the determination or order of the Administrative Law 
Judge, the determination or order would be the final 
determination or order of the Secretary. 

In ia^lementing the proposed civil money penalty authority, 
the Department contemplates using, to the maTiwni extent 
possible, the existing review procedures in 24 CFR Part 26 
(Proceedings Before a Hearing Officer). Thus, the new authority 
would be coupled with a well-known, existing procedure. 

Subsection (c)(2) would set forth the factors to be 
considered in determining the amount of the civil money penalty. 
These factors would include the gravity of the offense, any 
history of prior offenses (including those before enactment of 
this amendment), the ability of the issuer or the custodian to 
pay the penalty, injury to the public, benefits received, 
deterrence of future violations, and such other factors as the 
Secretary determines through regulations. 

Subsection (d) would give issuers and custodians the right 
to judicial review in a U.S. court of appeals. The court also 
would have jurisdiction to consider any ancillary issues covered 
by the notice of determination to ii^ose a penalty under 
subsection (c). Subsection (d) would clarify that the reviewing 
court has the authority to order payment of the civil money 
penalty. This clarification would avoid the possibility of the 
court's upholding a determination or order li^sing a civil money 
penalty without ordering payment, as is the practice with other 
civil monetaocy penalties, which could necessitate additional 
litigation to secure payment. The findings and determinations of 
the Secretaocy in imposing money penalties would not be subject to 
trial de novo by the reviewing court. 

Under subsection (e) , the Department could request the 
Attorney General to institute an action in an appropriate U.S. 
district court against an issuer or a custodian that fails to pay 
a civil money penalty after the penalty becomes a final and 
unappealable order. The action would seek a money judgment 
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against the issuer or the custodian, as wall as any other relief 
that Bay be available. The noney judgment could include 
attorneys' fees and other expenses of the United States in 
bringing the action. The validity and appropriateness of the 
final order iaposing the civil money penalty would not be subject 
to review. 

Subsection (f ) would give the Secretary discretion to 
cooiprcaiise, inodify, or renit any civil money penalty before or 
after it has been imposed. The goal of this legislative proposal 
is to achieve compliance with the requirements of programs 
administered by the Department; consequently, subsection (f ) 
would permit the Secretary to enter into settlements which would 
provide for such compliance, including compromise, modification, 
or return of any civil money penalties. 

Subsection (g) would require the Secretary to issue 
regulations to implement the new authority. 

Subsection (h) would provide for the Secretary to deposit 
all civil money penalties collected iinder this legislative 
amendment into miscellaneous receipts of the Treasury. 

Section 110(b) would provide that the new authority would 
only cover issuer violations that occur after the effective date 
of the amendment. In the case of a continuing violation (as 
determined by the Secretary) , the new authority %rould apply to 
any portion of the violation occurring on or after that effective 
date. 
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VQK THB SICHBTAST TO IMPOSB CIVIL 

watt ynauaicms of tb 

81LBS FULL DISCLOSDRB JICT 


Section 111 noold aiMnd umctitm 1423 of the Interstate Land 
Sales Poll Disclosure Jlct to anthorise HDD to iapose civil Money 
penalties against land developers for violations of the Act, which 
relate tos the failure to register non-exeapt subdivisions; the 
failnre to provide foil and accurate disclosure to consuBers; and 
the use of <leception, misrepresentation, or fraud in the 
prosKytion and sale of their properties. The penalties under this 
proposal would be $1,000 per violation, up to $1 Billion a year 
per violator for any related series of violations, after 
opportunity for a hearing. In the case of a continuing 
violation, each day would constitute a separate violation. 

This aaendiiient is similar to other civil money penalty 
proposals in the bill. 

Civil money penalties have proven to be an effective 
enforcement tool in Federal programs. Authority to impose civil 
money penalties for the violations involved here would provide an 
added incentive for developers to comply with the Interstate Land 
Sales Act's requirements, thereby resulting in more accurate and 
complete disclosure to the public. The provision that, in the 
case of a continuing violation, each day will constitute a 
separate violation will also increase the incentive for 
developers to comply with the Act. One of the common violations 
of the Act is the failure to register non-exeiq>t subdivisions 
with HUD, idiich is a continuing violation. 

HUD lacks sufficient tools to assure that participants in 
its programs comply with program requirements. The applicable 
criminal penalties are often insufficient to ensure enforcement 
since problems of proof make criminal prosecution difficult. 
Authorizing the Secretary to impose civil money penalties for 
violations of specific program requirements will permit HUD more 
effectively to deter fraud and other violations under HUD 
programs. The possibility of civil money penalties should also 
help expedite execution of settlement agreements. 

Currently, the most serious civil sanction HUD can impose 
administratively for violations of the Interstate Land Sales Full 
Disclosure Act is the relatively mild one of requiring that 
developers offer refunds to affected purchasers. In order to 
secure a more severe civil penalty, the Department must file suit 
in Federal court seeking an injunction and ancillary relief. 
Because court action is lengthy and labor-intensive, HUD cannot 
file many suits, and even idiere it has filed and prevailed, 
sanctions have not boon imposed quickly. Although the Act also 
provides for criminal suits, this is a limited enforconent tool 
since the violations must be willful. Accordingly, few criminal 
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prosecutions have been brought. Where such actions have been 
brought and decisions rendered for the goveroBent, penalties have 
not been iaposed quickly. As a result, a significant nuaber of 
..developers have chosen to take the risk of violating the Act. 
The potential iaposition of a monetary fine, in addition to the 
existing penalties, would curtail, if not extinguish, this 
attitude. 

- The penalty provided by this proposal would be $1,000 per 
violation although it would be $5,000 under the proposal 
authorising penalties against FHA Mortgagees and lenders. This 
proposal would provide for a lower penalty per violation because 
(1) the higher penalty would be unduly burdensca» to coaipanies in 
the land sales industry; and (2) there is apt to be a greater 
number of violations of the Interstate Land Sales Full Disclosure 
Act than of FHA program requirements, and, accordingly, a lower 
penalty per violation can serve as a deterrent. 

Subsection (a)(1)' would give the Secretary discretionary 
authority to impose a civil money penalty agaiiUBt any person %^o 
violates any of the provisions of the Interstate Land Sales Full 
Disclosure Act, or any rule, regulation, or order issued under 
it. It would make clear that the money penalty would be in 
addition to other available civil remedies or any available 
criminal penalties, and may be imposed whether or not other 
administrative sanctions are imposed. 

Subsection (a)(2) would limit the amoiint of the civil money 
penalty to $1,000 for each violation, except that the maximum 
penalty for all violations committed by a developer during any 
one-year period could not exceed $1 million. In the case of a 
continuing violation, each day would constitute a separate 
violation. These monetary standards are similar to many other 
civil money penalty provisions. 

Subsection (b)(1) would require that the Secretary establish 
standards and procedures governing HUD's imposition of civil 
money penalties under subsection (a). (The reference to 
"Secretary" includes another department official.) In accordance 
with subsection (b)(1)(A), the standards and procedures would 
provide that the civil money penalty could not be imposed by the 
Secretary before the developer had an opportunity for a hearing 
on the record by an Administrative Law Judge. If no hearing is 
requested within 15 days of receipt of the notice of opportunity 
for hearing, the imposition of the penalty would constitute a 
final and unappealable determination. Subsection (b)(1)(B) would 


All references to subsections refer to subsections of 
proposed revised section 1423 of the Interstate Land Sales Full 
Disclosure Act, except for the reference in the last paragraph, 
which refers to subsection (b) of this section of this bill. 
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authorise HDD to establish standards and procedures providing for 
review of any determination or order, or interlocutory ruling, 
arising tram a bearing. If the Secretary reviews the 
determination or order of the Administrative Law Judge, the 
Secretary may affirm, modify, or reverse that determination or 
order. If the Secretary does not review the determination or 
order of the Administrative Law Judge, the determination or order 
would be the final determination or order of the Secretary. 

In implementing the proposed civil money penalty authority, 
the Department contemplates using, to the miiTimnm extent 
possible, the existing review procedures in 24 CFR Part 26 
(Proceedings Before a Hearing Officer). Thus, the new authority 
would be coupled with a well-known, existing procedure. 

Subsection (b)(2) would set forth factors to be considered 
in determining the amount of the civil money penalty. These 
would consist of the gravity of the offense, any history of prior 
offenses (including those before enactment of this proposal), the 
ability of the developer to pay the penalty, injury to the 
public, benefits received, deterrence of future violations, and 
such other factors as the Secretary determines in regulations to 
be appropriate. 

Subsection (c) would provide for judicial review in a United 
States court of appeals, as provided currently in section 1411 of 
the Act. Subsection (c) would also make it clear that the 
reviewing court has the authority to order payment of the civil 
money penalty. 

Under subsection (d), the Department could request the 
Attorney General to institute an action in an appropriate U.S. 
district court against a person that fails to pay a civil money 
penalty after it has become a final and unappealable order. The 
action would seek a money judgment against the person as %fell as 
any other relief that may be available. The money judgment could 
include attorneys' fees and other esqpenses of the United States 
in bringing the action. The validity and appropriateness of the 
final order imposing the civil money penalty would not be subject 
to the review. 

Subsection (e) would give the Secretary discretion to 
CGmproBd.se, modify, or remit any civil money penalty before or 
after it has b oon imposed. Since it is the goal of this proposal 
to achieve compliance with the requirements of programs 
administered 1^ the Department, subsection (e) would permit the 
Secretary to enter into settlements which would provide for such 
compliance, including compromise, modification, or return of any 
civil money penalties. 

Subsection (f) would require the Secretary to issue 
regulations to implement the new authority. 
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Subsection (g) would provide for the Secretary to deposit 
tlie civil Boney penalties collected under this proposal into 
miscellaneous receipts of the treasury. 

Section 111(b) would provide that the new authority would 
only cover violations of the Act that occur after the effective 
date of the aAendaent. In the case of a continuing violation (as 
determined by HDD), the new authority would apply to any portion 
of the violation occurring on or after that effective date. 
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COHSHLTAMT RBFORMS 

Section 112 would establish a strict requirement that 
consultants, lobbyists, and law3fers vho attenpt to influence 
departmental decisions for clients attempting to obtain 
assistance from HDD or that are involved in a management action 
(including sanctions), must register with the Department. In 
addition, all those applying for assistance or involved in a 
management action would be required to disclose any fees paid to 
consultants, lobbyists, and lawyers to influence the Department's 
decision. The Secretary would have the authority to deduct any 
such fees from the amount of assistance, reduce the amount of 
insurance for which the applicant otherwise would have been 
eligible by the amount of the fees, or take the fees into account 
\ihen taking the management action. The Secretary also %rould have 
the authority to impose civil money penalties of up to $10,000 
for each failure to register or to provide information with 
respect to fees. 

Persons who spend or receive less than $5,000 in any 
calendar quarter and less than $10,000 in any Federal fiscal year 
to influence a departmental decision %rould be exempt from the 
reporting and registration requirements of this section. This 
%iould allow, for example, PHA consultants to provide necessary 
technical and professional assistance to PHAs without subjecting 
either the PHAs or consultants to the requirements of this 
section. 

Many of HUD's %ior8t problems first came to light in the 
Inspector General's reports to Congress. Among the issues 
addressed in these reports %fere allegations that housing grants 
had been awarded to certain developers ^trho paid huge fees to 
politically connected consultants and lobbyists who did little 
more than open doors and place phone calls. In the past, 
politically connected consultants have received as much as $1,500 
per unit to arrange funding awards in advance of public notice. 
This section would help assure that influence peddlers %^o earn 
substantial sums of money for making a few phone calls would be 
put out of business. If such activities had been subject to the 
requirements of this section, they never would have happened. 

This section would require each person %dio makes an 
expenditure (above the threshold) to influence a departmental 
decision with respect to any assistance within the jurisdiction 
of the Department or any management action with respect to such 
assistance to file annual reports with the Secretary. The term 
"assistance within the jurisdiction of the Department* %iould 
include any contract, grant, loan, cooperative agreement, or 
other form of assistance, including the insurance or guarantee of 
a loan, mortgage, or pool of mortgages. The term "management 
action" would include any action involving any assistance within 
the jurisdiction of the Department that has been, or is planned 
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to be, taken, or Is under consideration, including any 
administrative sanction, recovery or conditioning of assistance, 
abateaient of rents in whole or in part, determination of default, 
or any other measure affecting any person. It. also would require 
each person who receives payment to influence such departmental 
decisions to register with the Secretary and to file annual 
reports for as long as the activity continues. Both types of 
reports would be published in the Federal Register . 

The reports would contain detailed information with respect 
to expenditures made or payments received to influence 
departmental decisions, including the persons, amoiints, dates, 
and purposes involved. However, the reports would exclude 
payment of reasonable coiiq>ensation made to regularly eiq>loyed 
officers and enq>loyees of the person %^o requests or receives 
assistance within the jurisdiction of the Depjirtment, or %^o is 
involved in any management action with respect to such 
assistance . 

This section also %iould authorize the Secretary to impose 
civil money penalties of up to $10,000 for each violation for 
failure to file the reports required under this section. (The 
reference to "Secretary" would include another department 
official or an administrative entity.) The authority to impose 
this penalty would be in addition to any other available civil 
remedy or any available criminal penalty, and could be imposed 
whether or not the Secretary iiqioses other administrative 
sanctions. The person against \tham the Secretary assesses a 
penalty %rould have an opportunity for a hearing by an 
Administrative Law Judge. After exhausting all administrative 
remedies, the person could file an appeal with the appropriate 
court of appeals of the United States. HUD %fould deposit civil 
money penalties collected under this section into miscellaneous 
receipts of the Treasury. 

The section would take effect on the date specified in 
regulations implementing this section that are issued by the 
Secretary after notice and public comment. The regulations would 
establish standards that include determinations of \rhAt types of 
activities constitute influence with respect to departmental 
assistance decisions and management actions. 

The Department notes that this section would overlap with 
the consultant reform provision (Byrd Amendment) in the 
Department of Interior appropriations Act (P.L. 101-121), %^iich 
was signed by the President on October 23, 1989. However, in 
light of the problems at HUD with respect to consultants that 
have recently been iincovered, the Depjirtment believes that it 
needs the unique features of this consultant reform provision to 
address these problems. This provision differs from the Byrd 
Amendment in several respects, including: (1) the requirement 
that consultants register with HUD or t>e subject to a penalty; 
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(2) the extension of coverage to Banagement actions, including 
sanctions; and (3) the authorization of the Secretary to deduct 
consultant fees from assistance. The Department will work with 
Congress to, eliminate the overlap between these two provisions. 
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section 201 nould aaend s«ction 4 of the Department of 
Housing and Urban Development Act to requixe the Secretary to 
appoint a Chief Financial Officer (CFO) and an FHA Con^troller. 
The CFO would be selected on the basis of demonstrated ability in 
financial ■anagamont and financial mytema development and 
operations, and would serve as the principal advisor to the 
Secretary on financial management. The CFO would, among other 
things, be responsible for (1) developing and maintaining a 
financial management system for the Depjirtment, (2) supervising 
and coordinating all financial management activities and 
operations of the Department, and (3) assisting in the financial 
execution of HUD's budget. The Chief Financial Officer would 
report to the Secretary through the Under Secretary. 

The FHA Comptroller would be designated by the Secretary and 
report directly to the Assistant Secretary for Housing/FHA 
Commissioner. The Con^troller would conduct activities within 
the overall financial management systems developed and operated 
by the CFO. Responsibilities of the FHA Comptroller would 
include preparation of comprehensive FHA internal financial 
statements, maintaining the FHA general ledger and subsidy 
ledgers, and other activities related to the financial operations 
of FHA. 

The appointment of these t\io officials %fould greatly assist 
the Department in resolving current financial problems due to 
past financial mismanagement and fraud, and %fould ensure against 
future financial mismanagement and fraud. In recent testimony on 
FHA performance, a representative of the General Accounting 
Office stated that the appointment of a chief financial officer 
within HUD and a corresponding comptroller in FHA would be an 
important part of the solution to HUD/FHA financial problems. 

For exas^le, inadequate attention paid by HUD officials and 
enq>loyees to the reconciliation of accoiints, management reports, 
and cash tracking contributed to the recent cases of embezzlement 
of FHA funds by closing agents. Essentially, no one person at 
HUD (below the Secretarial level) was responsible for making sure 
that the different housing program offices and housing coiq>uter 
systems %fere working together to prevent fraud. The Chief 
Financial Officer and FHA Comptroller could prevent a 
reoccurrence of these types of theft since they %fould be 
responsible for ensuring that cash management systems are tightly 
controlled . 
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Horeover, section 301 of this bill would require FHA to 
publish annual audited financial statements, prepared by an 
independent accounting firm. The FHA. Con^troller would be 
responsible for ensuring that all accounting systes» are well- 
■anaged and capable of being fully audited every year. Results 
would be consolidated with the HUD general ledger under the 
auspices of the Chief Financial Officer and then transmitted to 
the Congress and published each year. 
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PROGRAM E9MJABaiam MMD wotmosawG 

Section 202 would authorize the Secretary to use up to 0.5% 
of the aaounts appropriated for the prograas noted belov for 
evaluation and nonitoring of these prograas (including the entire 
public housing and section 202 prograas). The specific aaoiint 
that could be drawn from each program would be set forth in an 
appropriation Act. In addition to specifying the amount, the 
appropriation Act would also specify the account to %^ich the 
specified amounts would be transferred, i.e.. Salaries and 
Expenses, Research and Technology, or possibly others. The 
programs affected %iould be these: 

Public and Indian housing development and modernization 

Section 20? rental handicapped assistance 

Counseling 

Fair Housing Assistance 

CDB6 and Urban Homesteading 

Section 8 rental assistance 

Flexible subsidy 

Congregate housing 

Child care demonstration 

Fair Housing Initiatives 

McKinney Act homeless assistance, and 

Rental Rehabilitation. 


HUD spends bet%feen $17 and $18 billion per year in grants 
and assistance, but less than $25 million for evaluation, 
monitoring, and related research to detect flaws in program 
design and improve program operations. Funding for HUD's Office 
of Policy Development and Research has dropped from $50 million 
in 1980 to $17 million in 1989. Of this, less than $6 million is 
available for new activities; the rest is committed to continue 
the American Housing Survey and other Census-conducted surveys, 
as required by law. Accordingly, essential program evaluations 
and monitoring activities have been postponed. 

The section 8 rental assistance program illustrates the need 
for better evaluation information. The Depjirtment lacks complete 
records for about the 2.4 million households that it assists at a 
cost of approximately $10 billion per year, as well as other 
information needed to evaluate where program improvements are 
needed. Increased expenditures for evaluation and monitoring 
will be more than offset by averting unnecessary payments, waste, 
and fraud in connection with the section 8 and other programs of 
the Department. The kinds of evaluation activities the 
Department %rould consider iindertaking under this proposal 
include: 

Homeowner ship and Affordable Housing . Evaluations of 
the effectiveness of various housing assistance 
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programs in reaching the appropriate population, in 
improving the housing and general living conditions of 
recipients, and in increasing economic opportunities 
for recipients. These evaluations will assess how 
different assistance strategies work for different 
populations and in different economic conditions. 
Evaluations of techniques to prevent or cure default 
problems in multifamily projects. 

Honelessness . Evaluations of the HUD McKinney Act 
programs to determine if funds are reaching the people 
i^o need help and are being used effectively, as well 
as evaluations of the impact of homeless assistance on 
recipients, including its effectiveness in keeping 
formerly homeless people from becoming homeless again. 

DruQ-Free Public Housing . Evaluations of the 
effectiveness of strategies to reduce the vulnerability 
of particular housing environments to drugs and 
evaluations of the impact of successful strategies on 
tenant living conditions and tenant economic status. 

Resident Management and Homes teadinq . Evaluations of 
the effectiveness of resident management corporations 
(RMCs) in improving tenant living conditions; and 
evaluations of urban homesteading programs. 

Economic Development and Enterprise Zones. New 
evaluations of the entitlement and State CDB6 programs 
and the development of baseline data for determining 
the impact of enterprise zones. 

Fair Housing . Evaluations to determine the 
effectiveness of HUD's implementation of the new fair 
housing law, and of activities funded by the Fair 
Housing Initiatives program, in combatting 
discrimination against minorities and other protected 
classes. 

Only programs for which grant or other assistance fiinds are 
appropriated would be subject to the set-aside. The insurance 
and direct loan programs (other than Housing for the Elderly and 
Handicapped) do not receive such appropriations, and would not be 
covered by this proposal. The Research and Technology and 
Salaries and Expenses accoiints, and in some circumstances the FHA 
Funds themselves, would normally be available to fund activities 
similar to those contemplated in this proposal. The amount 
appropriated for the Public Housing Operating Subsidy program 
also would not be affected, since the amount appropriated for 
that program is intended to he 100% of the amount necessary to 
provide for the operation of public housing. The amounts 
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available for public hottsing, however, could be used to evaluate 
and nonitor the entire program. 

Finally, to assure that all amounts set aside are used 
expeditiously, the amount set aside would be centrally controlled 
and any amounts that remain available for obligation at the end 
of the fiscal year after the fiscal year for which they were 
appropriated would be rescinded. 
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BZPBDITIK6 HDD SDLKmXIMG 

Section 203 %fould mcJce a small but significant change in the 
congressional review procedures that apply to the production of 
BUD rules. The change is designed to retain the existing 
■achinery for congressional oversight of HUD rules, idiile 
avoiding the extended production delays that are an unintended, 
but sometiJiies severe, harmful side effect of the present lav. 

Current Section 7(o) 

Section 7(o) of the Department of Housing and Urban 
Development Act — HUD's legislative review statute — wslb adopted in 
1978 as a means of strengthening congressional oversight of the 
regulations development process at HUD. The statute has the 
following principal features: 

— Semiannual Agenda of Regulation . HUD is required twice 
annually to submit to the Committee on Banking, Housing, and 
Urban Affairs of the Senate and the Committee on Banking, Finance 
and Urban Affairs of the House of Representatives an agenda of 
all regulations that the Department has under development or 
review. 

— Rules to be published for comment . The Department may not 
publish for comment in the Federal Register any regulation on the 
Semiannual Agenda for 15 "congressional session days" after the 
Agenda's submission. If, within this period, either Banking 
Committee requests review of particular regulations on the Agenda 
that are to be published for comment, each requested regulation 
must be submitted to both Committees for a period of 15 
"congressional session days" before it is published. 

— Rules published for effect . Any HUD rule published for 
effect must have its effectiveness delayed for 30 "congressional 
session days" after its date of publication. If, during that 
period, either Committee reports out, or is discharged from 
further consideration of , a joint resolution of disapproval or 
other legislation intended to modify or invalidate the 
regulation, the rule's effectiveness must be delayed for an 
additional 90 calendar days from the date of the Committee's 
action. 

—Calculation of "congressional session davs." The 15- and 
30-day clocks must begin anew if interrupted by an adjournment of 
Congress sine die , and the count of "congressional session days" 
is suspended during any recess of either House of more than three 
days. 
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Def icittDcJjM in the Current Prooees 

Section 7(o) suffers froM a aajor defect. Use of 
"congressional session days" to calculate the 15- and 30-day 
waiting periods has seriously ijipeded the Department's ability to 
iaiplement its regulatory priorities. The congressional calendar 
for each year is sprinkled with recesses, including an "August 
recess" of about a nonth. The longer the waiting period, the 
greater the delay in the Department's ability to proi^tly publish 
rules that either Coaeittee has selected from the Agenda, or to 
make any published rule effective. 

The delays have been particularly troublesome where Congress 
adjourns sine die . These adjournments typically occur in Octolser 
or November and continue until Congress returns the following 
January. The "dead time" occasioned by adjournments sine die can 
delay the effectiveness of a published rule for five months or 
more. 

The treatment of HDD rules at the end of the 100th Congress 
(last year) provides a good exan^le of the excessive delays 
brought about by the present congressional review provisions. 
The Congress adjourned on October 21, 1988. In order to satisfy 
section 7(o)'s waiting periods in calendar year 1988, the 
following types of rules %iould have been required to reach the 
following stages s 

—Rule requested from the Agenda, to be published for 
comment » Rule must have been sent to the Banking Committees by 
October 7, 1988. 

— Piiblished rule to take effect ; Rule must have been 
published by September 22, 1988. 

— Interim rule requested from the Agenda, to be published 
for comment and for effect t Rule must have been published by 
September 7, 1988 (a total of 45 "session dayst" 15 — since the 
rule is to be published for public comment — and 30 — since the 
rule is also to be published for effect) . 

A rule that failed to meet these dates, even by one day, 
would lose all its "review" days in the 100th Congress, and would 
have to begin again in the 101st Congress. Given the 
congressional schedule for the 101st Congress, the "review" 
periods would be satisfied as follows: 

— Rule requested from the Agenda, to be published for 
comment : Could be published after February 7, 1989. 

— Published rule to take effect : Could take effect on 
March 6, 1989. 
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for coiiiin ^"» ffr^H for effect t Could take effect on ^ril 4, 1989. 

Thus, for rules that failed to meet the applicable waiting 
periods in the lOOth Congress bv one dav . the delays occasioned 
by operation of section 7(o) ifould bet 

— Four aonths for a requested rule to be published for 
coament. 

— A3jfl9gt ff1?f Bonths for a published rule to take effect. 

"-AlP*^ff^ ^ftvfti^ months for a requested interim rule to take 
effect. 

Clearly, these delays are crippling to the Department's 
ability to implement rule priorities. It is also worth noting 
that this "all or nothing" feature of section 7(o) takes its toll 
on all HUD regulations — including those needed to implement 
policy initiatives that the Congress and HUD both consider 
priorities . 

In addition, section 7(o)'s schedule forces the Department 
to take into account what should be a %^olly irrelevant 
consideration in managing its regulatory program — the 
congressional calendar. Rules production often turns on whether 
there are enough "congressional session days" to accommodate a 
proposed or final rule, without regard to the relative priority 
of the task. 

The Amendment 

Based on the above analysis, the Department has sought 
repeal of section 7(o) several times in the past. It is clear, 
however, that the Banking Committees continue to believe that e 
special tool for regulatory oversight is needed. Section 203 is 
the Department's response to this impasse. 

This proposal would retain the legislative review frame%iork 
in its entirety. However, it would eliminate the "congressional 
session day" as the unit of measurement for determining the 
length of review time to which rules are made subject. 

Rules requested from a HUD agenda for review by either 
Banking Committee would, under the proposal, undergo review for 
15 calendar days. 

Any HUD rule published for effect would be required to await 
30 calendar days after its publication before it could become 
effective. (Interim rules, as in the past, would be subject both 
to a 15-day prepublication review period and the 30-day waiting 
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period folloiring publication — ^but the periods would be measured 
in calendar days . ) 

Under current section 7(o), the 15- and 30-day waiting 
periods are suspended by extended congressional recesses and 
stopped entirely by adjoumaents sine die . As noted, this 
feature of section 7(o) has caused delays in the Departaent's 
'regulatory efforts, and has distorted the Departaent's regulatory 
priorities . 

The proposal would address these probleBS by permitting the 
15- and 30-day clocks to continue running during periods of 
congressional absence. 

The Department believes that this approach strikes a 
reasonable balance between the oversight needs of the Congress 
and the Department's rulemaking responsibilities. Congress would 
be provided an adequate period to review HDD rules, and the 
Department's rulemaking priorities would be delayed to permit 
this review, but would not be brought to a halt for extended 
periods. 

There have been virtually no instances in recent years %^en 
the Congress used the legislative review process for the purpose 
of attempting to stop a HUD rule by formal legislative means. 
Most often, congressional objections to rules submitted for 
prepublication review are expressed informally in communications 
to the Department, and HUD has reacted, in the rare instances 
where such communications have occurred, on a case-by-case basis, 
depending upon the nature of the objection. N::ther 15 calendar 
days nor 15 session days will normally be an adequate time for 
more than such informal communications. However, 15 calendar 
days — even during a recess — is enough time for a member to 
communicate his or her displeasure about a policy choice to the 
Secretary. 

Similarly, the Congress can always use its influence to 
alter the course of HUD rules— even those published for effect — 
during the 30-day waiting period that the amended law would 
provide. The proposed revision recognises that, whether or not 
the Congress is in session, committee meabers and their staffs 
are at work and are in a position to communicate with HUD any 
concerns they may have about a rule. 
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RATIFICATKW OF THE USB OF HATIOHAL COMPA RABILITY 
PROCBDIIRBS FOR SBCTKW 8 RBHTS 

Section 204 ifould recognise that HDD is authorised to use 
coa9>arability studies in the ijipleaentation of section 8(c)(2) of 
the United States Housing Act of 1937. It ifould also ejq>ressly 
ratify and declare valid the interpretation that HUD has accorded 
section 8(c)(2) of the 1937 Act in HDD's past and continuing use 
of coii^>arability studies under section 8(c)(2)(C) of the 1937 Act 
as an independent limitation on the amount of rental adjusta»nts 
that ifould othenrise result from application of the annual 
.adjustment factors (AAF) under section 8(c)(2)(A) of the 1937 
Act. This section would also provide that %^ere litigation has 
resulted in a judgment before the date of enactment of this 
section that is final and not appealable (including an order of 
settlement) and that is inconsistent with HDD's interpretation of 
section 8(c)(2), the ratification could not be used as the basis 
for requiring the repayment of amounts paid by HUD in accordance 
with the judgment or for refusal by HUD to pay amounts required 
by the judgment. 

This section would correct the recent decision in Rainier 
View Associates v. U.S.. 848 F.2d 988 (9th Cir. 1988), SSJSi^ 

denied . U.S. , 109 S. Ct. 2065 (1989), which declared 

that HUD lacked authority to use comparability studies to lijoit 
adjustments under the AAF as a means of satisfying 
section 8(c)(2)(C)'s mandate that rents provided under 
section 8(c)(2) "not result in material differences between the 
rents charged for assisted and comparable unassisted units". The 
Ninth Circuit holding is contrary to the intent of the statute 
since it wrongfully deprives the Secretary of the discretion 
Congress gave the Department to determine how to implement the 
ccmiparability limit in section 8(c)(2)(C) and frustrates that 
section's purpose by allowing project owners to receive 
unjustified windfall profits through rent adjustments %^ich %^uld 
raise rents above market rates. Congress has already recently 
reviewed section 8(c)(2)(C), and in section 142(c)(2)(B) of the 
Housing and Community Development Act of 1987 ii^>licitly accepted 
the Department's use of coa^ar ability studies by amending the 
statute to allow them to be used to limit AAFs if done on a 
timely basis. HDD's construction of section 8(c)(2)(C) has also 
been a predicate for the amounts appropriated for the section 8 
program. 

The Rainier View judgment and related litigation have 
already obliged HDD to pay $12 million in retroactive rents, and 
may require an added amount up to about $3 million. HDD 
estimates that if the Rainier View ruling were to be applied to 
all affected section 8 projects within the Ninth Circuit's 
jurisdiction alone, the potential financial exposure for 
retroactive payments might amount to as much as $200 million, and 
the cost of prospective rent increases over the next 10 years on 
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the sane basis may be another $300 million. Moreover, HUD 
estimates that if the Ninth Circuit case nere applied nationwide, 
the Federal g overn ment's potential cost would reach as much as 
$1 billion for retroactive payments; and if the rationale for the 
case is applied in the future, it could cost an additional $1.5 
billion over the next 10 years. 

This section would also statutorily provide for an appeals 
procedure for project owners who wish to contest the findings of 
a coaQ>arability study. The appeals procedure under this section 
is consistent with the process currently employed by HUD with the 
exception that project owners who have not previously appealed 
the findings of a past comparability study would be given a 
window of 30 days from date of enactment if they wish to contest 
the findings of that study. HUD would be required within 1 year 
of enactment to publish proposed regulations requesting public 
comment and final regulations implementing an appeals procedure 
for owners to contest the findings of future comparability 
studies . 
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CDBG AMOUNTS TO 
PBRSQHS OP UCm MMD MDPKRMB nOGMB 

Section 205 ifould a^ond the rn—iinHj Developsent Block 
Grant (CDBG) Program under title I of the Housing and Conounity 
Developeent Act of 1974 to ia^rove the targeting of CDBG 
assistance to persons of low and Moderate inccaie. 

Existing law contains two distinct provisions dealing with 
the relationship between assisted activities and benefit to low- 

and Boderate-incone persons. First are the three national 
objectives. Each activity that a grantee funds through the CDBG 
program must meet one of three national objectives : benefit to 
low- and moderate-income persons; elimination or prevention of 
slums and blight; or meeting an urgent need. 

Second is the extent to idiich assisted activities are used 
to benefit low- and moderate-incc»ie persons. Within the national 
objectives, a grantee is required to use 60% of the aggregate 
amounts it expends under the program — both section 106 grants 
and section 108 loan guarantee proceeds — over a one-to three- 
year period, as designated by the grantee, for activities that 
benefit low- and moderate- income persons. 

The second requirement conveys the impression that at least 
60% of the CDBG program's beneficiaries must be of low and 
moderate income. For the reasons stated below, this is not the 
case. 

As a general rule, once an activity meets the national 
objective of benefiting low- and moderate-income persons, all the 
CDBG dollars spent on the activity are counted for purposes of 
meeting the 60% aggregate benefit counting requirement. An 
activity may qualify as meeting the national objective of 
benefiting low- and moderate- income persons if at least 51% of 
the activity's beneficiaries are low- and moderate- income 
persons. Thus, if a grantee spends 60% of its CDBG funds for an 
activity that has 51% low- and moderate-income beneficiaries, it 
would be credited with 60% "low/mod* benefit, even though perhaps 
only as low as 31% of all its funds actually benefited low- and 
moderate-income persons. 

In certain "exception" communities (see section 105(c)(2) of 
the 1974 Act), an activity can qualify under the national 
objective of benefit to low-and moderate-income persons even if 
the percentage of "low/mod" beneficiaries is substantially less 
than 51%. Since all CDBG dollars spent on activities meeting 
this objective "count" toward the 60% aggregate benefit 
requirement, these "exception" communities can have overall 
programs that benefit low- and moderate-income persons even lower 
than the 31% figure discussed above. The lack of overall CDBG 
targeting is underscored by the fact that these "exception" 
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cooBunities account for 25% to 30% of all CDBG entitlea^it 
grantees. 

The Department believes that these "low/nod* benefit 
provisions are insufficiently targeted. Particularly in this 
tine of scarce Federal resources, the Department believes that 
available amounts should be directed more fully to those who need 
them most ~ low- and moderate-income persons. The proposal 
seeks to accomplish this end in three ways. 

First, the proposal would increase from 60% to 75% the 
percentage of CDBG amounts — section 106 grants and section 108 
loan guarantee proceeds — that must be used to benefit low- and 
moderate- income persons. This increase would recognize the 
overall need to more tightly target CDBG amounts to benefit low- 
and moderate- income persons, while still providing a measure of 
discretion in selecting activities to be carried out for this 
purpose. 

Second, the proposal %^uld require that all activities 
carried out by more affluent units of general local government 
benefit low- and moderate-income persons. Thus, these 
communities could not carry out CDBG activities 
that are designed to prevent or eliminate slums or blight or to 
meet urgent needs. This element of the proposal recognizes the 
fact that more affluent communities are in a better position to 
meet the community and economic development needs of their 
%#ealthier constituents: for these communities, all CDBG 
activities would have to meet the national objective of benefit 
to low- and moderate-income persons. 

The second change would not affect "severely distressed" 
communities. Activities carried out by these communities would 
continue to be directed to any of the three national objectives, 
subject, of course, to the 75% "low/mod" benefit requirement 
described above. This reflects the fact that severely distressed 
units of general local government do not have sufficient local 
resources to provide for their community and economic development 
needs, and require greater flexibility in developing their CDBG 
programs . 

Two types of units of general local government could be 
considered severely distressed for purposes of this amendment: 

— Those for which a major disaster is declared, in 
accordance with 42 U.S.C. 5121 et seq . . and that meet such 
other standards as the Secretary may determine; or 

— Those that meet the minimum standards established 
by the Secretary for measuring the capacity of units of 
general local government to meet the needs of low- and 
moderate-income persons with their own resources. 
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Both of these standards would be contained in a regulation 
pronulgated by the Secretary after notice and opportunity to 
at. 


The proposal's third eleaent would change how program funds 
spent by grantees are credited for purposes of meeting the 
requirements that a minlmnm percentage of funds must be spent for 
low- and moderate-income persons. The amount of CDB6 funds 
expended on most activities would be discounted to reflect only 
the extent to idiich the beneficiaries of such activities are 
comprised of low- and moderate-income persons. With the 
exception of activities involving the acquisition, construction, 
or improvement of property for housing, for purposes of meeting 
the 75% overall benefit requirement, the amount of program funds 
spent on an activity that does not exclusively benefit low- and 
moderate- income persons would be discounted to the degree that 
the percentage of low- and moderate-income persons benefiting 
frcmi the activity falls short of 100%. 

For example, consider a grantee's expenditure of $100,000 on 
an economic developeent activity that creates 10 new jobs, seven 
of which are taken by low- and moderate-income persons. Under 
the current statute and regulations, all $100,000 would be 
credited towards meeting the grantee's 60% overall expenditure 
requirement. Under the proposed approach, only 70% of the 
$100,000 (based on seven out of 10 jobs), or $70,000, %^uld be 
credited towards meeting the new 75% overall benefit requirement. 
In order to raise the overall spending level to a minimum of 75% 
this grantee would need to spend an amount at least equal to 
$100,000 on another activity benefiting persons 80% or more of 
whom are low- and moderate-income persons. 

Because of the national policy of attempting to avoid the 
undue concentration of low- and moderate- income persons 
geographically, an exception would be made for housing activities 
that are assisted with CDBG funds. Full credit for such 
expenditures would be given in any case where the proportion of 
units in the assisted housing that will be occupied 1^ low- and 
moderate-income persons is at least equal to the percentage of 
the total cost of the activity that is contributed by CDBG funds. 

HUD expects that many entitlement communities and States 
will not have to make adjustments to their selection of 
activities or, for States, their method of distribution to comply 
with these new requirements. Others would need to make 
relatively minor changes. However, HUD recognizes that for some 
communities and States these requirements would necessitate quite 
substantial modification to meet these targeting requirements. 
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An exaaple of a grantee's amwial prograa of activities voald 
help illustrate boir the pr opo s ed systsa would operate, and boir it 
voald differ frosi the systsa carrently in places 

Grantee 'A's' Annual Proorae of Activities totalling S500.000 

$100,000 Rehabilitate a recreation center serving a 

neighborhood having 30% low/nod inman residency. 
(This would qualify as benefiting law/mod inman 
persons assuming this cn—iintty qualifies for the 
area benefit exception discussed above.) 


$150,000 Loans to low/Bod incos« 
eaergency home repairs. 


elderly 


for 


$100,000 Acquisition of land to be donated to a nonprofit 
housing developer on %^ich the nonprofit vill 
develop a 20 -unit structure for rental housing for 
large faailies, five units of \i^ich vill be held 
for occupancy by low- and moderate- income 
households at affordable rents. Total development 
costs are expected to be $1,000,000. 

$100,000 Loan to a for-profit business to enable expansion, 
creating 10 new jobs, six of %^ich will be held 
for low/mod income persons. 

$ 50,000 Facade improvements for blight removal in a small 
business district located in a residential area 
having 40% low/mod income residency. 


Pgtgrroining the Qv^V^ll P^n^fi-t Pepcent:aqe 
AgtiYit^Y Qv^ralj. geyiefi^ ysinq 

Current Countinc Procedure 


Recreation Center 
Homeowner Loans 
Rental Housing Land 
Business Loan 
Blight Removal 


$100,000 

150,000 

100,000 

100,000 

- Q - 


Overall Benefit 

pas^ on Pyoposal 

$ 30,000 

150,000 

100,000 

60,000 

20.000 


Total Low/Mod 
Income Benefit 

Overall Benefit 
Percent 


$450,000 


4?Q,0QP 
500,000 


90% 


360,000 


360.000 
500,000 = 72% 
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Note that the land acquisition for large family rental 
housing receives full credit under both the existing and proposed 
approaches, even though the project will only have law/mod incone 
occupancy of 25%. This is because the CDB6 contribution of 
$100,000 represents only 10% of the total project developsient 
costs, well below the 25% expected occupancy level of low- and 
Boderate-income persons. Through the use of this exception, we 
aiJD to encourage a balancing of inccaie levels aaong occupants of 
■ulti-unit housing projects. It should also be noted that, under 
the proposal, credit can be given for an activity that is carried 
out under the slums/blight and urgent needs objective in certain 
circumstances. While the nnaber of ci— iiiiilties that would be 
eligible to carry out activities under those objectives would be 
limited to those that are distressed, this could still be an 
important consideration for helping them to meet the overall 75% 
low/mod benefit level requirement. 

Finally, the proposal contains a transition provision. The 
amendments made by the proposal would take effect upon enactment 
of this Act. Some units of general local government will, as 
noted earlier, have one or more years remaining on the time 
periods they designated for fulfilling the 60% "low/mod" benefit 
requirement of current law. These comiBunities would be given an 
option: they can forego the remaining time and immediately 
switch to a new time period for implementing the new system by 
designating a new time period, or they can choose to remain with 
the old time period. In either event, the grantees would be 
required to comply with all of the requiresients of this proposal 
upon their enactment. 
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CDB6 AHTIPOVBRTT 8TKAIB6T 

Section 206 ifould require each Cr— mill j Developaent Block 
Grant grantee to certify, as a condition of receiving a grant, 
that it is following an antipoverty strategy idiich has b oo n 
approved by HUD. The antipoverty strategy moulds 

(a) eabody a plan that would provide housing, econoodc 
developeent, and social service resources to persons who are 
living in poverty and that, to the greatest extent possible, 
would involve close cooperation with cfmnn i ty-based 
organisations coaprised of low-inccaie persons and others who 
have a stake in the conoiiunity and with agencies providing 
assistance to low-incostt persons; 

(b) estimate the number of people in the community or 
the nonentitlement areas of the State who are living in 
poverty, identify the principal areas and conditions in 
%^ich they live, and explain the basis for this information; 

(c) identify existing facilities, resources, and^ 
public and private organizations that are or could be used 
to address the needs of those living in poverty, and funding 
that could be used; and 

(d) set forth a strategy for coordinating CDB6 
activities (or the method of distribution by States) with 
facilities, resources, organisations, and funding identified 
under paragraph (C); 

Grantees %irould adopt their antipoverty strategies only after 
giving citizens or, in the case of States, units of general local 
government an opportunity to comment on the proposed strategy. 
The actions that apply to the development of statements of 
projected use of funds (or State methods of distribution) would 
also apply to the developeent of antipoverty strategies. 

HUD would approve the strategy unless it is incos^lete, the 
needs or conditions identified are plainly inconsistent with 
generally available facts or data, or the strategy for the use of 
CDBG funds is plainly inappropriate to address the identified 
needs. 

This proposal would bring CDBG grantees into partnership 
with HUD as it wages a new war on poverty and would require them 
to think through a CDBG strategy consistent with Federal goals. 
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SnTHBSIS OF BLOCK GBMMt SJMCTIOHS 

Section 207 would synthesise the statutory saxictionB under 
the ccoBunity de^elopeent block grant legislation to conform 
explicitly to a recent judicial decision and to facilitate the 
exercise of these sanctions by HDD in an effective and equitable 


HDD's longstanding ijiplseentation of section 104(e) (to be 
redesignated as section 104(f) by section 206) and section 111 of 
the block grant statute was challenged in Kansas City v. HOD . 861 
F.2d 739 (D.C. Cir. 1988). The Department's adainistration of 
the CDBG progran had utilised a aethod of conditioning contracts 
to obtain improved performance by grantees. The court held that 
at least in some instances the full-scale administrative hearing 
provided for in section 111 must be furnished before a grant can 
be conditioned. 

From virtually the beginning of the block grant program, HUD 
had taken the position that section 104 constituted authority to 
make adjustments, including potential adjustments by means of 
conditioning annual grants, for grants yet to be approved. It 
considered section 111, vith its more detailed procedural 
requirements, to be applicable to any attempt 1^ the Department 
to impose mandatory sanctions against grants that had been 
unconditionally obligated by the Department. 

The distinction dra%m by HUD, and contained in its 
regulations for more than a dozen years, was itself a reflection 
of the ambivalence in the statute between these t%^ provisions. 
Section 111 was the vestige of the hands-off special revenue 
sharing-type approach proposed by the Nixon Administration in 
1973; section 104(e) was a more hands-on, post-audit enforcement 
tool added by the Congress. From the beginning, the two 
provisions had a substantial overlap in that both covered 
instances of noncon^liance . But the Court in Kansas Citv v. HUD 
found HUD'S implementation wanting. Rather than applying the 
sanctions respectively to i^iether the grant was already made or 
yet to be made, the court ruled that section 111 applied to all 
cases involving past substantial noncos^liance by the grantee. 
The Department is now following the ruling in Kansas City , as 
well as the corollary authority to continue to condition upcoming 
grants for cases in %^ich the performance problem is ongoing. 

This amendment would update the legislation by ej^ressly 
tying section 111 remedies to cases of past substantial 
noncompliance and section 104(e) to cases in which the 
performance problem is continuing. Further, the amendment would 
make clear the range of the Department's administrative hearings 
under section 111 in cases of past substantial noncompliance. 
This amendment would state es^ressly that the Department could 
exercise the sanctions in section 111 under an administrative 
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hearing with regard to grants already made or to be made. The 
independent authority under section 111 to refer cases of 
substantial noncon^liance to the Attorney General would be 
retained. Moreover, under this authority the Attorney General 
■ay seek money damages (which are not limited to the previously 
provided grants), as well as mandatory or injunctive relief. 

Correspondingly, section 104 would also be revised to 
recognize expressly that the Department can undertake funding 
sanctions with respect to grants already made or to be made, but 
limited exclusively to cases of continuing performance problems. 
Any such sanctions, including conditioning, could only be imposed 
after the Secretary provided the grantee a reasonable opportunity 
for informal consultation. 

This proposal aims to integrate the Kansas City decision in 
a programmatlcally efficient manner within the context of the 
original block grant legislation's separate reiMdies at 
sections 104 and 111. 
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■OLLIFICATKW OF RIGBT OP RBDBMPTKW OP SIBGLB FAMILT 
IDRIGAGORS UHDBR SBCTIOH 312 RBHABILITATKW LQAH PROGRAM 

Section 208 ifould preoapt State laws giving section 312 
single faaily nortgagors a right to redeea their properties after 
foreclosure. Under State redaction statutes, nortgagors have a 
specified period of tine to make payment on the foreclosed 
jproperty and regain title. Subsection (a) applies to situations 
in which HUD or its foreclosure agent forecloses on its 
Section 312 loan, and subsection (b) applies to situations in 
which HUD buys in a property at the foreclosure sale of a 
mortgagor having a lien senior to HUD's section 312 loan 
■ortgage. Under subsection (a), the foreclosure sale to any 
purchaser nullifies the right of redei^tion of the mortgagor. In 
the subsection (b) situation, the mortgagor's right of redemption 
will be nullified by the sale to HUD, and HUD may subsequently 
sell the property free of this encumbrance. 

Preempting State redemption laws for section 312 single 
family properties would permit the Department to sell these 
properties under this section at foreclosure sale, or following a 
buy in, in the same expeditious manner as HUD-held single family 
properties under the FHA single family mortgage insurance 
program. 

There is considerable legislative precedent for this 
section. Section 569 of the 1987 Act added section 204(1) to the 
Nat ional Housing Act to provide that when HUD forecloses on a 
HUD-held mortgage secured by a single family property, the 
purchaser at the sale is entitled to receive Immediate title to 
the property, notwithstanding any State law granting redemption 
rights to the mortgagors. This provision is analogous to 
proposed subsection (a) cases idiere HUD forecloses. (A provision 
analogous to proposed subsection (b) that would apply to FHA 
single family mortgages is not necessary since FHA takes only 
first lien positions.) The right of redemption had earlier been 
nullified for all Secretary-held multifamily foreclosures (under 
both the Hational Housing Act and section 312), under the 
Multifamily Mortgage Foreclosure Act of 1981. 

The various State laws idiich govern foreclosures pose 
several problems. During the lengthy periods of time required to 
foreclose (and provide redemption) under some State laws, the 
properties deteriorate and are subject to vandalism and fire 
loss, because they are vacant. The locations of section 312 
properties tend to be in more urbanised, less affluent areas, 
wtierB vacant properties tend to degrade faster, and where there 
■lay be a better opportunity for local govemmient to use the 
property in an Urban Homesteading program. Vacant, deteriorating 
properties adversely affect the neighborhoods and communities in 
which they are located. Further, %^ile the properties axe in a 
"limbo" state due to redemption delays, they are being lost to 
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the national stock of livable housing. Legislation preei^ting 
State redemption statutes can diminish these probleas by reducing 
the aaount of tine it takes to foreclose, and then dispose of the 
property for reuse. The delay serves no purpose but to frustrate 
HDD's disposition efforts and the iHiediate occupancy of the 
building, since it is very rare that mortgagors redeem 
section 312 properties. 
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TTfLB III — FBDBRAL BODSIHG ADMIMISTRATIOH BBFORM 


Section 301 would require the Secretary to sake available to 
the public each year an audited financial statement of the 
insurance funds established under the Rational Housing Act 
beginning with fiscal year 1989. The statement would be required 
to present the financial condition of the funds on both a cash 
and accrual basis, consistent with generally accepted accounting 
principles (GAAP) • Each financial statement would be audited by 
an independent accounting firm selected by the Secretary. 

Annual audited financial statements are the most basic of 
all management requirements. In a financial operation, these 
comprehensive financial reports drive decisions that affect all 
lower level systems. The systems deteriorate without the 
discipline of rigorous annual review by senior management. 

From 1974 to 1989, FHA's finances were not audited by an 
outside accounting firm. This meant that, for 15 years, public 
accountability was limited. The General Accounting Office (GAO) 
attainted audits in 1981 and 1984, but FHA's books were in such 
disarray that the preparation of financial statements was 
impossible. In 1987, GAO began again, this time spending two 
years working with Price Waterhouse and Him's Office of Finance 
and Accounting to develop systems capable of measuring the 
agency's finances. 

On September 27, 1989, GAO's Comptroller General reported to 
Congress that full financial statements for FHA had been 
completed. These statements showed a $4.2 billion accrual basis 
loss in FT 1988. FHA had reported a $856 million loss for the 
same period on a cash basis . The difference in these two amounts 
was due to the large number of defaults and delinquencies that 
occurred in 1988 but did not result in a claim paid by FHA. 
FHA's managers had an unrealistically rosy picture, because 
claims were only counted when they were paid, not when the 
default or delinquency occurred. FHA will have to pay these 
claims over the next several years. 

Requiring annual audits of the funds on an accrual, as well 
as a cash, basis will, for the first time, give the Department, 
the public, and Congress a clear and unbiased picture of the 
financial status of FHA's programs. This will permit HDD to 
adjust its programs, inform Congress, and take other appropriate 
steps if serious imbalances in the funds develop. 
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KLnmnnoH op WKmoE ii i vE OTmi -ow pg raai thb whk sibgu Kimur 

Section 302 would eliminate private investor-owners froai 
participation in FHJl's single family mortgage insurance programs. 
FHJl's single family insurance programs should be designed to 
provide h cm o ownership opportunities for families that will occupy 
their own homes. TBK should not exist to provide profit 
opportunities to private investors. Investors are much more 
lilcely to walk away from their homos in an economic downturn and 
are responsible for the majority of the fraudulent schsmes in rSK 
programs. 

Investors are only a small portion of TBK'u business, but a 
significant source of its financial difficulties. In 1988, 
investors accounted for only 2.5% of TBK'u newly insured 
mortgages, and roughly 15% of the claims. Host of the defaulting 
loans were written in earlier years. One group of private 
investors in Denver owned 750 homos with insured mortgages, and 
defaulted on every one of the mortgages. 

Under the proposal, private investors would be excluded from 
FHA insurance of single family homos that they do not occupy. 
Still accepted would be public purpose investors, such as 
nonprofit housing providers that intend to rent or. sell, the homes 
to low- and moderate-income persons and State and local housing 
finance agencies. Multi-unit, owner-occupied structures would 
continue to be permitted, as for example, a family occi^ying one 
unit of a duplex idiile renting out the other. 

By this proposal, HUD is not seeking to discourage private 
investment in housing as a general matter. The reform is rather 
a recognition that the single family mortgage insurance program 
should not be exposed to the risks of private speculation. 

The amendments made by this proposal are prospective only. 
They would apply only, with respect to — 

(1) mortgages insured -* 

(A) . pursuant to a conditional commitment issued on or after 
the date of the enactment of this Act; or 

(B) in accordance with the direct endorsement program 
(24 CFR 200.163), if the approved undermriter Of the mortgagee 
signs the appraisal report for the property on or after the date 
of the enactment of this Act; and 

(2) the approval of substitute mortgagors, if the original 
mortgagor was subject to the amendments. 
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In addition, any oiortgage insurance provided under title II 
of the National Housing Act, as it existed immediately before the 
date of the enactment of this Act, would continue to be governed 
(to the extent applicable) by the current provisions of the 
National Housing Act, as they existed immediately before such 
date. 
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BB QOIBB C REDI T HEVlgllS OT FBRSOBS AOQOIRIHG 
¥BK WatOGMGED PROPBRTIB8 FOR LIFB OF 


Section 304 vould aimid section 203(r)(2) of the Rational 
Housing Act (RBA) to require lenders to reriew the 
creditworthiness, under standards prescribed by HDD, of at least 
one person seeking to acquire ownership of a one- to four-family 
residential property encuabered by an FHA Mortgage at any tiae 
during the life of the nortgage, whether or not such person 
assumes personal liability under the mortgage (except that 
acquisitions by devise or descent shall not be subject to this 
requirement). Section 203(r)(2) currently requires reriews of 
the credit standing of persons seeking to acquire a property 
encumbered by an TBK mortgage (1) during the 12HBonth period 
following execution of the mortgage, or (2) in the case of an 
investor-originated loan, during the 24-month period following 
execution. 

This proposal would also permit HUD to require each insured 
mortgage to contain a due-on-sale provision permitting the 
mortgagee to accelerate the period of time in which a mortgage 
obligation is due and require repayment of that obligation. 
Under the proposal, the due-on-sale provision %iould not be 
subject to section 341(d)(6) of the 6am-St Germain Depository 
Institutions Act of 1982. Section 341(d)(6) prohibits the 
exercise of a due-on-sale provision upon a transfer where the 
spouse or children of a mortgagor become an owner of the 
property. 

Before enactment of the Housing and Conmunity Development 
Act of 1987, there was no statutory requirement to verify the 
creditworthiness of persons seeking to acquire properties 
encumbered by FHA mortgages. Consequently, defaults by 
unqualified homebuyers of properties encumbered by FHA mortgages 
were a costly drain on the FHA mortgage insurance fund. In 
particular, properties were often sold to investors %du> made few, 
if any, home iiqprovements and %du> then sold the properties to 
unqualified homebuyers. Many of these buyers subsequently 
defaulted on the properties while the lenders received mortgage 
insurance benefits. 

The 1987 Act partially remedied this situation by requiring 
credit checks of any person seeking to acquire a property 
burdened by an FHA mortgage (1) during the 12-month period 
following execution, or (2) in the case of investor-originated 
loans, during the 24-month period following execution. Defaults 
by unqualified homebuyers, who purchase properties encumbered by 
FHA mortgages after the 12- and 24-month time periods, still 
expose the FHA mortgage insurance funds to unjustified losses. 
The amendment to section 203 (r) would further reduce claims on 
the FHA insurance funds by ensuring that, at any time during the 
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life of the oiortgage, at least one person seeking to acquire 
property encmibered by an FHA mortgage is creditworthy. 

By providing an exemption from section 341(d)(6) of the 
6am-St Germain Depository Institutions Act of 1982 to section 
203 of the KBA,, non-creditworthy relatives would be prevented 
from acquiring properties encui^red by FHA mortgages. Such 
transfers are a major method of avoiding application of credit 
reviews, since the assumption restriction is implemented by 
including a due-on-sale provision in the mortgage which allows 
acceleration of the loan upon transfer to a noncreditworthy 
person. This proposal would also make explicit HDD's authority 
to require each insured mortgage to contain a due-on-sale 
provision. 

This amendment would also amend the first sentence of 
section 203 (r) to provide that the actions HUD takes under this 
section to reduce losses applies to all single family programs 
under title II of the NHA. 

Section 203(r)(3) currently requires that the original 
mortgagor be advised of the procedures for release of liability 
only if the mortgage is assumed after the 12- and 24-month 
periods specified in section 203(r)(2). This section contains a 
technical amendment to section 203(r)(3) which removes the 
reference to the 12- and 24-month periods of time. Under this 
amendment, in any case where personal liability under a mortgage 
is assumed, the original mortgagor would have to be advised of 
the procedures by which he or she may be released from liability. 

The amendments made by this proposal are prospective only. 
They would apply only with respect to — 

(1) mortgages insured — 

(A) pursuant to a conditional commitment issued 
on or after the date of the enactment of this Act; or 

(B) in accordance with the direct endorsement 
program (24 CFR 200.163), if the approved underwriter 
of the mortgagee signs the appraisal report for the 
property on or after the date of the enactment of this 
Act; and 

(2) the approval of substitute mortgagors, if the 
original mortgagor was subject to such amendments. 

In addition, any mortgage insurance provided under title II 
of the National Housing Act, as it existed immediately before the 
date of the enactment of this Act, would continue to be governed 
(to the extent applicable) by the cuzrrent provisions of the 
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National Housing Act, as they ascisted iomediataly bafora such 
date. 

4 
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OF TIILB X 
Section 305 would repeal title X of the National Housing 

Prior Suspension and Proposed 
Teraination of Title X Prograa 


Act. 


On June 29, 1989, Secretary Keap announced HDD's suspension 
of the title X program. He announced that HDD would discontinue 
the processing of title X applications that had not received a 
legally binding co—lliimnt l^ June 29, 1989, and would return 
application fees. Projects with legally binding co—ltewnts 
issued before June 29, 1989 would be eligible for insurance, 
subject to a specific examination for evidence of fraud or 
misrepresentation. On August 11, 1989, HDD published a rule 
proposing to terminate the program (54 Fed. Reg. 33.039). 

Background 

Title X of the National Housing Act was added by the Housing 
and Drban Development Act of 1965. Dnder this program, HDD is 
given discretionary authority to insure mortgages for land 
purchase and development in connection with new subdivisions and 
new communities. The improvements that may be installed by the 
developer and financed with the mortgage proceeds includes 
installations for water lines; water supply; sewage disposal; 
complete water or sewage systems; and roads, streets, curbs, 
gutters, sidewalks, and storm drains. Title X projects must be 
designed for primarily residential use, although a reasonable 
amount of related nonresidential use is permitted.. 

Termination of the title X program is being proposed on the 
basis of the following factors: the serious adverse financial 
condition of the program, its inability to meet its statutory 
goals, the Secretary's judgment that restructuring the program 
would not be an effective way of correcting these deficiencies, 
and the fact that its termination would have virtually no effect 
on the availability of financing for land development across the 
nation. The following dispussion addresses each of these points. 

1. Financial Condition of the Title X Program 

Title X has proved to be a financial disaster to the 
Department and to the American people. The program has 
experienced exceptionally high claim rates, and it has already 
inflicted massive losses on the Department's insurance fund, with 
substantial additional losses anticipated. The program is 
actuarially unsound, a situation that is particularly troublesome 
since it involves a program that is intended to be self- 
supporting (see section 1008 of the National Housing Act). 
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An analysis of the c>perations of the program froa 1977 to 
October 1988 reveals the follovings 

- Fifty-eight loans iiere insured under the program 
(approximately five per year). These mortgages generated 
$12.5 million in insurance premiums and fees for the fund and 
were insured for a total of $505,148,309 (approximately 

$8.7 million per loan). 

- Claims have been paid on 25 of the 58 loans. This 
represents a claim rate of 43%. As a point of comparison, the 
claim rate for the section 221(d) multifamily mortgage insurance 
program for the period 1974 through 1988 was 9.87% for HDD- 
processed loans and 17.31% for the section 221(d) coinsurance 
program. 

- By October 1988, 13 of the 25 title X projects for which 
HUD has paid claims since 1977 have been sold, resulting in a 
total loss to the Federal government of more than $50 million and 
an average loss of almost $4 million per claim. Losses on the 
remaining 12 projects have not, as yet, been determined. 
However, assuming comparable losses upon the disposition of these 
projects, HUD anticipates a total loss on the 25 claims of 
approximately $90 million. The ultimate loss will exceed 

$90 million, since HUD has issued legally binding coomitments for 
a number of projects that are still In the pipeline. 

- HUD has ejq>erienced no significant reduction in title X 
financial problems despite a number of changes that were 
instituted between 1983 and 1985 to ia^rove the program. 

- The Federal government's* future losses under the program 
can only be ejqpected to increase if the program is allowed to 
continue, since the amount Ib sought to be insured under individual 
title X applications are increasing. 

Consequently, BUD believes that title X projects will 
continue to subject the FHA insurance fund to unacceptable 
financial losses. The continuation of a program that involves 
such an unacceptably high insurance claim rate is inconsistent 
with the Department's obligation to manage the FHA insurance fund 
prudently. 

2. Inability to Promote Statutory Purposes 

The statute mandates the inclusioi\ of a proper balance of 
housing for families of low and moderate income (section 1005). 
However, HUD has been unable to achieve this goal. 

The HUD Inspector General draft audit report dated March 31, 
1987 reviewed 17 title X projects in three HUD regions that 
produced 11,300 housing units. These projects collectively were 
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insured for a total of $212 million. The review revealed that 
only a single project aay have provided housing for aoderate- 
incoae persons, and no project provided housing for families with 
low -incomes. 

Housing located on land developed under the program is 
typically new construction that is designed for sale to 
prospective homeowners. This type of housing generally costs 
more than low- income families, and even many moderate-income 
families, can afford to pay. In addition, undeveloped land 
suitable for use in the program is generally located in suburban 
areas, and involves an "upscale" en^hasis that is often beyond 
the reach of even moderate- income families. Thus, the central 
thrust of title X is away from the very income groups the statute 
directs the Department to focus upon in administering the 
program. 

3. Restructuring Title X Would Be Ineffective 

The private sector currently finances virtually all land 
development projects without the need for Federal insurance. The 
Department estimates that bet%feen 4,000 and 6,000 subdivisions 
are developed annually in the United States. By comparison, 
activity under the title X program since 1977 has averaged only 
five applications per year. In other words, title X's share of 
the land development market has averaged only about 0.1% of the 
national total — an infinitesimal contribution to the total 
financing for land development. 

The Department believes that restructuring the title X 
program would result in reducing the current five applications 
per year to zero. Any restructuring of the program would include 
more rigorous requirements to ensure the participation of small 
builders and a significant proportion of low- and moderate- 
income families in the housing ultimately developed. It also 
would involve stricter underiiriting standards and other measures 
to ensure that insured projects represented a substantially 
iiqproved mortgage insurance risk. Such changes would virtually 
end any developer interest in the program. Thus, the only viable 
approach is to terminate the program. 

4. Effect on the Availability of 
Pinancing for Land Development 

Finally, the termination of title X would have virtually no 
effect on the availability of financing for land development 
across the Nation. As indicated above, the private sector 
finances the overwhelming number of land developments, with 
title X's share of the market being negligible. 

For these reasons, this proposal would terminate the title X 
program. 
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Bf fectiv* Dat« and Ccmf ondjig 

Mo contract of insurance could ba entered into under title X 
on or after the date of enactaent, esicept pursuant to a 
cosMitaent to insure nade before enactaent. Ai^ contract of 
insurance entered into under title X would continue to be 
governed by title X as it existed before repeal. In ▼lew of the 
suspension of the title X program on June 29, 1989, it is not 
necessary to provide a transition period. 
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STREJMiLm pnoapiRrT dispositioh 

FOR inSDBSIOIZBD MDLTIFAIIILT B OOS IMG F90JBCTS 

Section 306 would ammod sections 203(a) and (d) of the 
Housing and Coasnmlty Developaent Jtonendaents of 1978 to 
(1) permit HUD to use either tenant-based (vouchers or 
certificates) or project-based section 8 assistance for units In 
unsubsldlsed projects idilch are occupied by lower IncosM 
families; and (2) reaove the requlres»nt that HOD provide 
section 8 assistance for the vacant units In such projects. To 
use tenant-based section 8 assistance, HDD would have to make a 
determination that there Is available In the area an adequate 
supply of habitable, affordable housing for lower Income 
families. Such a determination would be final and nonrevlewable. 
This determination Is the same standard used for similar purposes 
In connection with the CDB6 antidlsplacement plan under 
section 104(d) of the 1974 Act. 

Section 203(d) of the 1978 Amendments currently requires HUD 
(1) to provide 15-year project-based section 8 assistance to 
multlfamlly projects that are acquired at a HUD foreclosure or 
after sale ^ HUD, or (2) to ensure that for at least 15 years 
eligible tenants will pay no more In rent than If section 8 were 
provided. The assistance Is required for (1) all units in 
subsidized or formerly subsidized projects, (2) the units in 
other (unsubsldlsed) projects owned by HUD that are occupied by 
lower income families or are vacant, and (3) the units In all 
other (unsubsldlsed) projects that are occupied by lower Income 
families . 

This amendment %iould give HUD needed flexibility to use 
tenant-based assistance. Instead of project-rbased assistance. In 
unsubsldlsed projects yrhers local market conditions clearly 
Indicate that the project is not needed to be maintained to 
provide lower Income housing. HUD could make a determination in 
soft market areas that there is available an adequate supply of 
habitable affordable housing for lower Income families. 
Therefore, If the project were not used for lower Income purposes 
following the sale, the lower Income tenants receiving the 
section 8 assistance would be able to find affordable housing In 
the area. Roughly half of the projects owned by HUD or for which 
HUD Is mortgagee in possession (53 projects and 8,000 units) are 
located in the soft market areas of Texas, Oklahoma, Louisiana, 
and Arkansas. HUD would still be required to provide 
project-based assistance to all units in subsidised projects or 
formerly subsidized projects. 

This amendment would also remove the requirement that HUD 
provide section 8 assistance for vacant units in unsubsidized 
projects sold by HUD. This requirement exposes HUD to a 
significant obligation of budget authority. It is estimated that 
there are more than 3,000 vacant units potentially eligible for 
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this assistance, idiich would represent betifeen $300 to $400 
million in budget authority. Obligation of this budget authority 
for vacant units alone is especially questionable since many of 
the units are in soft aarkets where, as discussed above, local 
■arket conditions indicate projects do not need to be aaintained 
as lower incoae housing. 
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PROHIBIT DBALBR AMD LOAM BKOKBR PABTICIPATIOH IH 

osaGXMKnam or title i propbrit improvbiibht loahs 

Section 307 vould amend section 2 of the National Hbusing 
Act to prevent certain abuses that have developed under the title 
I property ii^proveaent loan program involving loans originated 
vith the participation of dealers and loan brokers. 

Currently, some property is^rovement dealers or contractors 
assist their customers in completing and submitting title I 
property iiqprovement loan applications for the work they do. 
This is done pursuant to agreements that the dealers have with 
the financial institutions which finance the loans. Under 
current statutory authority, financial institutions can purchase 
advances of credit (retail installment sales contracts with the 
borrowers) from the dealers. 

Some dealers have abused this arrangement by encouraging 
borrowers to inflate their incomes and/or hide their debts, 
thereby giving the appearance that the borrowers are creditworthy 
and qualified for property improvement loans. 

Section 2(b)(8), as added by this section, would remove the 
Secretary's authority to insure advances of credit under the 
property improvement loan program. The effect of this section is 
that a borrower would have to apply directly to a lender for his 
or her loan, and the dealer would have no role in the loan 
origination process. This would eliminate the dealer's inherent 
incentive to do what it can to have the financing approved so it 
can make the sale. 

Another area of abuse involves loan brokers. A loan broker 
assists borrowers in obtaining title I financing for property 
improvements. A loan broker often wor)cs for more than one 
lender, and has no incentive to obtain the best deal for the 
borrower; in many cases the loan broker's commission is higher if 
the borrower pays a higher interest rate. Some loan brokers have 
advised borroivers that title I property is^rovement loan proceeds 
could be used for ineligible items, including swimming pools, and 
ineligible uses, such as paying for personal expenses and 
consolidating debts. One loan arranged through a loan broker was 
used to finance the borrower's divorce, even though the 
application stated that the loan proceeds would be used for home 
iiqprovements . A loan broker has essentially the same incentive 
as dealer, to do irtiat the broker can to have the financing 
approved, even for a borrower who is not creditworthy, so that 
the broker can earn a commission from the making of a loan. 

Section 2(b)(7), as added by this section, would require 
financial institutions making title I property improvement loans 
to certify to the Secretary that no loan broker or other party 
having a financial interest in the making of the loan or advance 
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of credit providad assistance to tlie borrower in preparing the 
loan application or otherwise assisted the borrower in obtaining 
the loan or advance of credit. Advances of credit are included 
in this provision, notwithatanding the revocation of the 
Secretary's authority to insure thea contained in section 2(b)(8) 
because the certification would be required IflBediately upon 
enactaent, whereas the revocation of the authority to insure 
advances of credit would become effective 90 days after 
enactaent. 
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A BILL 

To amend provisions of the Bankruptcy Code governing the 
powers of a bankruptcy court and the effect of autcaatic stays as 
they relate to certain ■ultifaaily liens insured or held by the 
Secretary of Housing and Urban Development or the Secretary of 
Agriculture, and for other purposes. 

P^ 1^ ^ftftgtffO fry tlW S^Mtg W>4 H9W? 9f P^Pgey^ptfttiYgff 9t 
t^^ United gtat^? qt M^ficft jn C9ftqy<S»gf^ aB?<iffliMed, That 
section 105(b) of title 11 of the United States Code is amended 
to read as follovrs: 

"(b) Notwithstanding subsection (a) of this section, a 
court may not: 

"(1) appoint a receiver in a case under this 
title; or 

"(2) issue any order, process, or judgment that 
operates as a stay of any of the acts excepted from 
automatic stay pursuant to section 362(b)(8).*. 
SBC. 2. Section 362(b)(8) of title 11 of the United States 
Code is amended to read as folloirai 

"(8) (A) under subsection (a) of this section, of any 
act by the Secretary of Housing and Urban Development or the 
Secretary of Agriculture included under subparagraph (B) 
relating to property that: 

"(i) includes five or more living units and that 
is subject to a lien insured or held by the Secretary 
of Housing and Urban Development, including a lien held 
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in the nana of the United States of JUMrica acting by 
and through the Secretary of Housing and Urban 
Developeient; 

*(ii) includes five or oiore living units that are 
subject to a lien insured or held by the Secretary of 
Agriculture pursuant to title V of the Housing Act of 
1949; 

"(iii) is subject to a lien insured or held 
by the Secretary of Housing and Urban Development 
, pursuant to title X of the National Housing Act, as it 
existed immediately before the effective date of the 
Department of Housing and Urban Development Reform Act 
of 1989; 

"(iv) is a hospital or nursing home and that is 
subject to a lien insured or held by the Secretary of 
Housing and Urban Development; or 

"(V) is subject to a lien under section 312 of 
the Housing Act of 1964, except a lien on property or a 
combination of property with up to, and including, four 
living units, which property has no commercial space. 
"(B) The acts of the Secretary of Housing and Urban 
Development or the Secretary of Agriculture referred to in 
subparagraph (A) include — 

"(i) the commencement, continuation, or 
completion of any act or proceeding by either Secretary 
for obtaining and applying cash collateral; for 
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obtaining possession porsuant to contract with the 
debtor or otherwise; for appointment of a receiver; for 
foreclosure of a mortgage or other lien; or for sale 
and conveyance of title to real or personal property; 
or 

'(ii) any other act to protect the financial 
position or interest of either Secretary, which act is 
authorised under any applicable contract, regulatory 
agreement, regulation, or statute.". 
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SBCTION-BT-SBCTION EZPLMOiTION AMD JUSTIFICATION 

Examotion of HHD umi fflf^ Wulti^MlilY llMTl 
Foreclosures and Related Actiona from the Bankruptcy Code 

This bill would aaend sections 105 and 362 of the Banlcruptcy 
Code (title 11 of the United States Code, as recodified by the 
Bankruptcy Reform Act of 1978 (Pub. L. 95-598; 92 Stat. 2549)). 
The changes to section 362 would exei^t froB the automatic stay 
provisions of the Bankruptcy Code those acts taken by the 
Secretary of HUD or Agriculture toward foreclosure (including 
acts to obtain possession or for the appointment of a receiver) 
on multifamily projects with liens that are insured or held by 
the Secretary of Housing and Urban Development, or by the 
Secretary of Agriculture pursuant to title V of the Housing Act 
of 1949. Other acts to protect the financial position or 
interest of the Secretaries in bankruptcy situations relating to 
these projects would also be excluded from the automatic stay 
where a right (for example, to offset funding otherwise due to a 
debtor) is provided for under contract, regulatory agreement, 
regulation, or statute. The amendments to section 105 would make 
clear that the acts covered by these changes to section 362 are 
not subject to a bankruptcy court's discretion to issue stay 
orders . 

This proposal requests restoration of the HUD position under 
sections 663 and 917 of the old title 11 (repealed in 1978), 
which provided relief from the automatic stay for multifamily 
projects insured under the National Housing Act. In addition to 
this restoration, the proposal would accord relief from the 
automatic stay for projects under the section 312 rehabilitation 
loan multifamily program; for land development projects under 
title X of the National Housing Act, as it existed immediately 
• before the effective date of the "Department of Housing and Urban 
Development Reform Act of 1989" (since the 1989 Reform Act would 
repeal title X) ; for multifamily projects under section 202 of 
the Housing Act of 1959; for hospitals and nursing homes under 
sections 242 and 232, respectively, of the National Housing Act; 
and for any other projects with mortgages held or insured by HUD 
under existing or now-dormant programs. It would also accord 
^ such relief for the Secretary of Agriculture under the 
multifamily program of the Farmers Home Administration (FmHA) in 
the Department of Agriculture. 

Section 362(a) of the current Bankruptcy Code states the 
general rule that once a bankruptcy petition has been filed, 
there is an automatic stay imposed on the conmencement or 
continuation of judicial, administrative, or other proceedings 
against a debtor. Section 362(b)(8) provides a narrow exception 
to the automatic stay rule, permitting the Secretcury of HUD to 
commence foreclosure on a mortgage or deed of trust which is 
insured or was formerly insured under the National Housing Act, 
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is held by -the Secretary, and covers property or a coabination of 
property consisting of five or nore living units. The 
section 362(b)(8) ejcception, however, is considerably nore 
restrictive than the analogous provision under the old Bankruptcy 
Act, and is too narrow to be fully effective in the protection of 
the FHA insurance fund and the tenants of HUD-insured or - 
assisted aultifaaily housing projects from the potentially 
adverse ii^ct of mortgagor bankruptcies. An expansion in the 
terms of the exception would be <tesirable for the following 
reasons. 

T he great majority of mortgagor-participants in HUD- insured 
or HDD-^assisted multifamily housing projects are limited 
partnerships formed for the purpose of providing investor tax 
shelters. Defaults on mortgage obligations frequently reflect 
the financial incapacity of the mortgagor properly to manage and 
maintain the insured property. Defaults often lead to 
foreclosure. If the mortgagor declares bankruptcy, however, this 
will delay the foreclosure. Once in bankruptcy, the delinquent 
mortgagor has the positive tax advantage of continuing to take 
depreciation deductions, as well as other permissible deductions 
under the accrual method, without making mortgage payments. 
Under current law, HUD can cosnence foreclosure proceedings, but 
cannot prosecute them further. Moreover, in such situations, HUD 
may be stayed from protecting the Federal financial interests by 
taking such actions as off-setting with funds otherwise due a 
debtor. Prosecution of a. foreclosure and oth^r actions are thus 
delayed by the bankruptcy, to the detriment of the Federal 
government's financial interests and to the potential 
disadvantage of tenants -- many of them low- and moderate-income 
persons — stemming from the c&ysical deterioration of the 
affected projects. 

To remedy this situation, the proposal would expand the 
existing exception to the automatic stay provisions in two 
respects. First, since the existing exception applies only to 
the commencement of a foreclosure action, the automatic stay 
still applies to any other step in the prosecution of a 
foreclosure, once commenced, and owners and their investors 
continue to enjoy the tax advantages until the automatic stay is 
lifted and the government's foreclosure action is completed. 
Therefore, the proposal would permit prosecution of further 
steps, through the con^letion of foreclosure. 

Second, because only the commencement of foreclosure actions 
is now exempt from the automatic stay provisions, actions to 
obtain possession as a mortgagee in possession or for the 
appointment of a receiver, or otherwise to protect the Federal 
financial interest, cannot be pursued. Pending a determination 
of i^ether foreclosure is necessary, it is highly desirable for 
the HUD Secretary to have these options, both for the protection 
of the FHA insurance funds and to protect tenants by assuring 
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continued, satisfactory nanagenent and opsration of ■altifamily 
housing projects in default. In this regard, the longer a 
property is tied up in bankruptcy, the nore physical 
deterioration is likely and the greater is the need for 
intemediate ro iedies, such as receivership. Moreover, the 
longer the bankruptcy proceedings last, the nore sharply reduced 
the proceeds of sale are likely to be, idien finally permitted 
after foreclosure. (This problem is particularly serious for 
properties with section 312 rehabilitation loans, since these 
loans typically have a junior position aeong the liens on the 
property. ) 

In addition, the proposal %iould amend section 105 of the 
Bankruptcy Code, to prevent a bankruptcy court from invoking its 
other discretionary poviers in a way that would frustrate the 
purposes of expanding the exemption from section 362 's automatic 
stay. The central concern is that unless section 105 is amended, 
section 362(b) (.8) (even as amended under the proposal) would not 
necessarily protect the Secretaries of HUD and Agriculture, since 
a bankruptcy court could make injunctive or other equitable 
relief available to mortgagors in the exercise of its discretion 
under section 105. The benefits of the proposed exception to the 
automatic stay in section 362(b)(8) could thus be negated, if the 
bankruptcy court is free to exercise its power under section 105. 
Accordingly, the amendment to section 105 would prevent 
imposition of a discretionary stay on HUD and Agriculture in 
situations where, under the amendments proposed to section 
362(b)(8), an automatic stay may not be imposed. 

As noted above, this proposal would also expand the current 
exception in a further respect — by extending the coverage that 
would be afforded to HUD's National Housing Act multifamily 
programs to hospital and nursing home programs under sections 242 
and 232, respectively, of the National Housing Act; to Land 
Development programs under title X of the National Housing Act 
(as it existed immediately before the effective date of the 
Department of Housing and Urban Development Reform Act of 1989); 
to the section 312 multifamily Rehabilitation Loan program; to 
projects under section 202 of the Housing Act of 1959; and to any 
other projects with mortgages held or insured by HUD under 
existing or now-dormant programs; and to the Department of 
Agriculture's multifamily rural housing program. Thus, for these 
additional programs as k^II, the proposed amendments would ensure 
that the Secretaries of HUD and Agriculture have adequate and 
timely recourse against defaulting mortgagors, and would permit 
acts short of foreclosure (such as the Secretary of HUD or the 
Secretary of Agriculture taking possession or seelcing appointment 
of a receiver) . There seems to be no relevant basis upon which 
these additional programs should be distinguished from the 
National Housing Act multifamily programs for Banlcruptcy Code 
purposes . 
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One technical itea deserves aention. Under existing section 
105, a bankruptcy court may not appoint a receiver, and that 
prohibition is carried into the proposed revision. Nonetheless, 
the proposal would permit the Secretary of HUD or Agriculture to 
appoint a receiver for the specific property involved. These 
provisions are not contradictory because of differences in idio 
■ay appoint the receiver and the jurisdiction that the receiver 
■ay have, i.e., supervision of an affected property versus the 
estate of a bankrupt. 
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Under Secretary DelliBovl 
Further Response to Rep. Carper 


"Proportional accounting" refers to how CDBG funds spent my 
gremtees would be credited for the purpose of meeting the 
requirement that a minimum percentage of funds (currently 60%, 
raised to 75% in the Administration's HUD Reform proposal) must 
be spent to benefit low- and moderate- income persons. For this 
purpose, the amount of CDBG funds spent on an activity that does 
not exclusively benefit low- and moderate- income persons would be 
discounted to the degree that the percentage of low- and 
moderate- income persons benefiting from the activity falls short 
of 100%. 

For example, consider a grantee's expenditure of $100,000 of 
CDBG funds for an economic development activity that creates 10 
new jobs. Under the current statute and regulations, all 
$100,000 would be counted toward meeting the grantee's overall 
requirement that 60% of its activities benefit low- and moderate 
income persons. Under the proposed approach, only 70% of the 
$100,000, or $70,000 would be credited toward meeting the overall 
benefit requirement. 

There are two additional aspects of the proportional 
accounting proposal: the treatment of housing activities, and the 
potential for receiving credit for activities carried out under 
the national objectives of slums/blight treatment and urgent 
needs . 

The 75% proportional accounting proposals are expected to 
require grantees to fund activities serving higher proportions of 
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lower income beneficiaries. This could be counterproductive in 
view of our national policy of avoiding undue concentrations of 
lower income persons in HDD-assisted housing projects. 
Accordingly, special allowance would be provided so that CDB6 
expenditures on uultifamily housing could receive full credit 
even when substantially less than 100% of the units %70uld be 
occupied by lower income persons. This %i70uld be accomplished by 
requiring appropriate levels of non-CDBG contributions for such 
housing, so that the percent of total project developnent cost 
provided by CDBG does not exceed the percent of the units that 
are occupied by lower income persons. 

Finally, under current law, an activity %^ere the proportion 
of beneficiaries that are lower income falls just short of the 
threshold would not qualify under the national objective of 
benefiting low- and moderate- income persons, and therefore would 
not contribute at all to the require 60% overall benefit. This 
would be so even though the activity qualifies under another 
national objective. Under the proposed proportional accounting 
approach, however, such an activity could receive credit based on 
the level of demonstrable benefit to lower income persons. While 
the number of grantees that could make use of this feature would 
be limited (i.e. "distressed" communities), it would add an 
important dimension of flexibility. 
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Under Secretary DelllBovi 
Further Response to Rep. Kennedy 


Congressman, we agree with you that technical assistance 
funding serves an extremely useful function In promoting 
community economic development, and the Administration does not 
Intend to "throw technical assistance out the window. " Our 
proposal would earmark technical assistance funds to a broader 
variety of CDBG and other HUD program needs than Is currently the 
case. It %i70uld broaden the number of subject areas covered by 
technical assistance and afford the Department the opportunity to 
coordinate HUD's housing and CDBG programs In a more rational 
manner. 

The technical assistance would be made available on a 
competitive basis. Notices of funding opportunities would be 
published In the Federal Register and Commerce Business Dallv and 
awardees would be selected on the basis of objective criteria 
established for each round. By utilizing the competitive process 
and publicizing the availability of funds and selection criteria 
to be used, the Department will eliminate opportunities for abuse 
and favoritism and serve the needs of program participants In a 
more cost-effective and equitable manner. 
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